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Although we have a tendency to make distinctions among fundamental
human rights in terms of abstract “’categories” such as *civil and political”
and “economic, social and cultural,” or *'first generation,” ‘second genera-
tion,” etc., this approach lacks intellectual rigour. Such categorizations
overshadow what is common to all human rights, and overemphasize irrele-
vant differences.

Louise Arbour,
UN High Commissioner for Human Rights,
Geneva, January 14, 2005

And yet this apparent victory of the idea and use of human rights coexists
with some real skepticism, in critically demanding circles, about the depth
and coherence of this approach. The suspicion is that there is something a
little simple-minded about the entire conceptual structure that underlies
the oratory on human rights.

Amartya Sen,
Nobel Prize-Winning Economist,
Development as Freedom, 1999
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Introduction

Development, freedom, and peace are, perhaps more than ever
before, the topics of our time. They have been placed at the top of
the global geopolitical agenda and acknowledged on many solemn
occasions as the interlinked and mutually reinforcing foundations
for collective security and well-being. The evidence is there: without
peace, there can be no sustainable development; without develop-
ment, there can be no lasting peace; and without respect for funda-
mental freedoms, there can be neither peace nor development. The
three pillars of peace and security, human rights, and development
have thus been proposed as the foundation of the multilateral
architecture to address today’s international challenges (United
Nations 2005a).

Yet although the nexus between human rights and economic
development has long been recognized in principle,' actual human
rights and development practices have generally advanced indepen-
dently and on parallel tracks. Complex human rights machinery
dealing with international standards in human rights and related
monitoring mechanisms has been established alongside—but sepa-
rately from—no less complex machinery to deal with development
policies and poverty reduction strategies. To illustrate the current
state of the art in the human rights and development debate, interna-
tional law professor Philip Alston (2005) uses the metaphor of two
ships passing in the night, each with little awareness of the other,
and with little, if any, sustained engagement with each other.

The premise of this book is that the lack of any practical recognition
of the link between human rights and development lies at the core of
two momentous failures of our time: the failure of the development
community to keep its promise to the world’s poor that extreme
poverty and hunger will be eradicated and other Millennium Devel-
opment Goals (MDGs) achieved by 2015;* and the human rights
community’s failure to deliver on its claim of promoting universal
respect for and the observance and protection of all human rights

1



THE POWER OF FREEDOM

and fundamental freedoms for all.> A further premise of this book
is that a common factor lies at the heart of these two failures: the
incoherent and inconsistent treatment of freedom in both the devel-
opment and the human rights paradigms. Because development
and human rights are not properly understood and attended to in
developing countries, domestic policies—even when well-inten-
tioned—often tend to be ineffective if not downright harmful.

Although human spiritual and material achievements have been
rooted for time immemorial in human freedom, the current, tradi-
tional approach to economic development has tended to pay only
lip service to the fundamental role of freedom in development.
More often than not, orthodox development strategies resulted—
intentionally or not—in self-defeating policies that had the effect of
hampering people in exercising their free will to own, work, save,
invest, trade, innovate, create, and so on. As New York University
economic professor William Easterly (2001, p. xii) put it, while busy
promoting new remedies (from foreign aid to investment in educa-
tion and machines) and engineering new schemes (from giving loans
conditional on reforms to debt relief), the development community
has too often “peddled formulas that violated the basic principles
of economics in practical policy work.” The problem was not the
failure of economics, but the failure to apply the basic principles of
economics in a consistent manner, starting with the key role of freedom
as the ultimate incentive for people to lead lives that they value.

In the same vein, while freedom for all without distinction as to
race, sex, language, or religion has been the subject of great rhetoric
in human rights circles, an entire part of the international human
rights edifice conceiving of individual rights as positive claims on
other individuals has had the effect of surrogating human rights for
a subjective form of social justice, such as the elimination of social
disparities and inequalities. As a result, a certain human rights ortho-
doxy cannot, paradoxically, be reconciled with a free society. Para-
phrasing Easterly, the human rights community has also too often
peddled formulas with a high moral ground that violated the basic
principles of human rights. The problem was not the failure of
human rights, but the failure to apply basic human rights princi-
ples—starting with the protection of all fundamental freedoms for
everyone—in a coherent, consistent, and practical way.

This book will argue that liberty in all its civil and political, as
well as economic, social, and cultural dimensions is the only viable
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Introduction

way for thinking about development and human rights in an
internally consistent and mutually supportive way. It will take the
Declaration on the Right to Development as its specific object of
examination. The reason for choosing the Declaration on the Right
to Development is that it is the main universal normative instrument
adopted by the United Nations at the crossroads of the human
rights and development paradigms. The right to development was
introduced more than 20 years ago as an overarching human right,
by virtue of which every human being and all peoples are entitled
to participate in, contribute to, and enjoy economic, social, cultural,
and political development, in which all human rights and fundamen-
tal freedoms can be fully realized. Whether one is mesmerized or
dismayed by the aspirations of the Declaration on the Right to Devel-
opment, it provides fertile ground for reflection on the meaning of
a number of basic human rights and development principles.

First, how should one think about the right to development? Is
the right to development really a “right” in the same way as the
right to life is a “right” not to be deprived of life? Or is the right to
development more like the right to happiness—a right for each
person to pursue his or her own development and happiness as he
or she sees fit? If the latter is true, as will be argued in this book,
are there elements of the right to development that nevertheless
constitute key empowerments (as opposed to entitlements) to think
about development as the respect for, protection of, and promotion
of core legal rights? Second, how do these core rights relate to other
human rights instruments, such as the International Bill of Human
Rights? Third, are these rights reconcilable with the concepts of
freedom, liberty, or free will? If so, how then are limits to individual
freedom to be dealt with given one’s subjection to various deter-
minisms? And if this can be answered, how then can economic
development actually be advanced as the promotion of various free-
doms? Fourth, are there any concrete applications of a human
rights—based approach to development? In particular, to what
extent have the MDGs, developing countries” poverty reduction
strategies, or the official development assistance of developed coun-
tries been permeated by the human rights discourse?

Turning to the economics of the right to development—that is,
the linkages between human rights, capital accumulation, and
wealth—a no less fundamental set of questions arises. First, what
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are the characteristics of a macroeconomic paradigm consistent with
human rights? In particular, what would the scope of the state be
to make it consistent with economic freedom and the protection of
civil and political rights? To what extent are these fundamental
freedoms and rights important to economic growth? In this relation-
ship, what is cause and what is effect? Second, if freedom is indeed a
determinant of economic growth, what then are the key institutional
features of a free society? How can the rule of law enable the govern-
ment to control the governed, yet oblige it to control itself? To
what extent should the property rights system define the permissible
forms of competition in society? What is the meaning of participation
in a democratic system? How can governance be ensured to operate
for the common good, particularly in the area of public-sector man-
agement? Third, how can a country’s set of macroeconomic policies
(fiscal policy, monetary and exchange rate policy, trade and competi-
tion policy, and so on) be gauged in the light of human rights?
For instance, is there a human rights—friendly tax system, public
investment program, monetary framework, inflation rate, exchange
rate regime, foreign exchange regulation, tariff policy, labor-market
regulation, and so on?

In answering these questions, the main purpose of this book is to
build a bridge between the human rights and development “commu-
nities,” to join the dots between the fundamental role of freedom
in human rights and the no less fundamental role of freedom in
economic development, and to make a logical case for a true human
rights approach to economic development. Although the book chal-
lenges a number of human rights and economic orthodoxies, it does
not offer any paradigm shift or, for that matter, any leap forward
in the areas of human rights or development economics. What the
book suggests is a shift of attention on how to think about human
rights in a development context and development in a human
rights context.

To be sure, many human rights specialists will find many points
objectionable in the book and will find other aspects incomplete.
Likewise, many philosophers, economists, historians, or sociologists
will express misgivings about the superficial treatment of their sub-
ject matter. Yet the purpose of this book is not to tell the reader
everything on such notions as human rights, free will, democracy,
good governance, economic growth, happiness, and so on. Neither
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is it to delve into the arcane nature of macroeconomic policymaking.
This book simply aims to see beyond the comfort zones of the devel-
opment and human rights “communities” and to show how the
power of freedom can unite them in their quests for development
and human rights. The purist may not approve of this approach.
However, any attempt at integration of different fields, and evidence
across selected time and studies, is usually unsatisfactory to purists,
partly because the weights one places on different aspects are preg-
nant with biases. As rightly noted by economists Raghuram Rajan
and Luigi Zingales (2003, p. x), “We would apologize for these were
it not for our firm belief that bias is inevitable in all work, and it is
competition between biases that generally drives thought ahead.”

This book is divided into two parts and seven chapters. Part I
introduces foundations for thinking about human rights in general
and the right to development in particular. Chapter 1 presents the
Declaration on the Right to Development in its historical context and
legal dimension. Chapter 2 discusses the origins of the Declaration
on the Right to Development, in particular as it relates to other
instruments of international human rights law, such as the UN Char-
ter, the Universal Declaration of Human Rights, and the International
Covenants on Human Rights. Chapter 3 lays out the logical (and
less logical) concepts for thinking about human rights and elaborates
on the notions of positive rights, positive liberty, rights holders, core
rights, economic needs, and economic rights. Chapter 4 then reviews
the practice (or lack thereof) of the right to development, especially
as it relates to the mainstreaming of human rights in developing
countries” poverty reduction strategies, the MDGs, and the official
development assistance of developed countries.

Against the principles discussed in Part I, Part II develops a broad
policy framework for thinking about the economics and institutions
of the human right to development. Although the framework can
be applied in a wide variety of country circumstances—from the
situation of the overly regulated economies of western Europe to
that of the often badly regulated economies of many developing
countries—it is mainly targeted at the circumstances of low-income
countries and stagnant economies. Chapter 5 discusses the key fea-
tures of an economic paradigm consistent with the right of everyone
to pursue his or her own development, including the fundamental
role of economic freedom, the importance of civil and political rights,
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and the scope of the state. Chapter 6 analyzes the main institutional
dimensions needed to support such a rights-based paradigm to
development, in particular as they relate to the rule of law, property
rights, participation, and governance. Finally, Chapter 7 examines
the set of macroeconomic policies—from fiscal policy to monetary
and exchange rate policy, competition and trade policy, and other
macro-related structural policies—that are consistent with the eco-
nomic paradigm and institutions of a free society.

Before we start, a note on method. Among the issues that recur
throughout this book is the question of the tension between norma-
tiveness and utilitarianism in addressing human rights and develop-
ment challenges. A utilitarian solution to a problem would conclude
that a policy is good if the good outweighs the bad, or if there are
more winners than losers. The fact that someone’s rights may be
abused along the way is irrelevant as long as the result is a positive-
sum game. Because utilitarianism is an ends-justifies-the-means phi-
losophy, widespread violations of individual rights could be consis-
tent with this philosophy. In a normative approach, the end does
not justify the means. If rights have been violated, the policy is
automatically inappropriate, even if the result would be a net posi-
tive-sum game. Achieving a critical comprehension of development
as freedom requires keeping these two sets of perspectives in mind.
Development is neither a normative-free nor a utilitarian-free pro-
cess but requires the reconciliation of these two whenever possible.
This is also what this book has strived for.



Part I: The Human “Right” to
Development

The basic premise of the human right to development is to consider
human rights and development as essentially cosubstantial notions:
the fundamental capability of peoples to free themselves from vari-
ous wants and unfreedoms (to borrow a term from Sen [1999]). In
this conception, poverty can no longer be defined undimensionally
as lack of adequate income, as had been traditionally assumed in
development policies. For some (OHCHR 2004, p. 7), inadequate
income even ceases to be a dimension of poverty at all, because
“income is not a capability and hence not an aspect of well-being in
itself, although it may contribute to the achievement of capabilities.”
Development can only be pursued in a human rights way, and human
rights must be integrated into sustainable human development.

The shift in emphasis toward a rights-based foundation of devel-
opment should imply that development is no longer simply a matter
of development policies but of legal entitlements.! Realizing the
human right to development is therefore conceptually different from
conventional policies and programs for development, whether seen
as increasing the growth of gross domestic product, supplying basic
needs, or improving the index of human development (Sengupta
2000). Underpinning this approach is the fact that, in the last 60
years, traditional development policies have not delivered as prom-
ised, and the perception that governments and international agencies
have failed too many peoples in too many parts of the world.> As
a result, a new approach to economic development based on human
rights has gradually emerged as an alternative framework for lifting
people out of poverty.

The “rights”” paradigm to development encompasses various
approaches through which human rights thinking is applied to
development.® Although all approaches are meant to be “people
centered”” and assume that poverty constitutes a denial or nonfulfill-
ment of human rights,* they tend to differ as to the scope of the

7



THE POWER OF FREEDOM

rights involved. For instance, while the concept of the right to devel-
opment and human rights—based approaches to development over-
lap, the latter is a narrower concept. A rights-based approach would
focus on the rights perceived as essential to development and thus
would not consider the nonfulfillment of any kind of human rights
as constituting poverty.” OHCHR (2004, p. 301) illustrates this point
in observing that ““if a tyrant denies his political opponent the right
to speak freely, that by itself would not make the latter poor in
any plausible sense.”® In contrast, the right to development would
encompass the overall development process, including planning,
participation, allocation of resources, and priorities in international
development cooperation. It captures former UN Secretary-General
Kofi Annan’s point: “Even if he can vote to choose his rulers, a
young man with AIDS who cannot read or write and lives on the
brink of starvation is not truly free. Equally, even if she earns enough
to live, a woman who lives in the shadow of daily violence and has
no say in how her country is run is not truly free” (Annan 2005, p. 6).

For the purpose of this book, the analysis will focus on the broad
concept of the right to development as adopted by the United
Nations in the Declaration on the Right to Development. It will
argue that, although the declaration has achieved a high degree of
international consensus on its purposes, the human right to develop-
ment is a flawed concept that has been politically skewed since its
inception and, thus, proved to be largely impractical. It will further
argue that, while the right to development is unlikely to ever deliver
on its promises, other human rights instruments, such as those deal-
ing with economic freedom and civil and political liberties, provide
a consistent subset of rights that can indeed realistically form the
foundation for a rights-based approach to development.

The four chapters in this first part provide a logical foundation
for thinking about the human right to development. Chapter 1 pre-
sents the content of the right to development as adopted by the UN
in the Declaration on the Right to Development. Chapter 2 provides
background information on the origins of the right to development
in relation to other instruments of international human rights law.
Readers familiar with the genesis of the right to development and
other human rights instruments could skip Chapter 2 and move
directly to Chapter 3, which is more central to the thesis of this book.
Chapter 3 discusses the theoretical conceptions and misconceptions
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underlying the right to development. Chapter 4 examines the actual
practice of the right to development and the mainstreaming of
human rights in various instruments of the international develop-
ment architecture.






1. Content

The right to development has been introduced as a holistic
approach that considers development itself a human right to be
respected, protected, and fulfilled by states and the broader interna-
tional community. Given its overall ambition and elusiveness, the
right to development has aroused heated debate and controversial
interpretation as to its actual meaning and scope, in particular
whether its nature should be regarded as individual or collective.
Its content has also been colored by the historical and philosophical
context surrounding its inception at the time of the cold war and
the decolonization movement. While its legal status has remained
ambiguous, the Declaration on the Right to Development is primarily
a statement of policy intentions that cannot claim legal enforceability.

Definition

The right to development is defined in the United Nations’ Decla-
ration on the Right to Development. The declaration was adopted
in 1986 and consists of a short preamble and 10 articles (Box 1 and
Appendix).! The declaration aims at establishing the basis of a new
human right with potentially far-reaching implications for the devel-
opment of every human being and all peoples, and its thrust is
captured in its first article, which states, ““The right to development
is an inalienable human right by virtue of which every human person
and all peoples are entitled to participate in, contribute to, and enjoy
economic, social, cultural and political development, in which all
human rights and fundamental freedoms can be fully realized”” (Arti-
cle 1.1).

The overall philosophy of the declaration is to consider the human
person as the “central subject of development” (Article 2.1)—that
is, an active participant in the right to development and also a
beneficiary of it. It calls on states to “formulate appropriate national
development policies that aim at the constant improvement of the
well-being of the entire population and of all individuals”
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Box 1. The 10 Articles of the Right to Development

Article 1

1.

The right to development is an inalienable human right by
virtue of which every human person and all peoples are
entitled to participate in, contribute to, and enjoy economic,
social, cultural and political development, in which all
human rights and fundamental freedoms can be fully
realized.

The human right to development also implies the full real-
ization of the right of peoples to self-determination, which
includes, subject to the relevant provisions of both Interna-
tional Covenants on Human Rights, the exercise of their
inalienable right to full sovereignty over all their natural
wealth and resources.

Article 2

1.

The human person is the central subject of development
and should be the active participant and beneficiary of the
right to development.

All human beings have a responsibility for development,
individually and collectively, taking into account the need
for full respect for their human rights and fundamental
freedoms as well as their duties to the community, which
alone can ensure the free and complete fulfillment of the
human being, and they should therefore promote and pro-
tect an appropriate political, social and economic order for
development.

States have the right and the duty to formulate appropriate
national development policies that aim at the constant
improvement of the well-being of the entire population and
of all individuals, on the basis of their active, free and mean-
ingful participation in development and in the fair distribu-
tion of the benefits resulting there from.

(continued on next page)
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(continued)

Article 3

1.

States have the primary responsibility for the creation of
national and international conditions favourable to the real-
ization of the right to development.

The realization of the right to development requires full
respect for the principles of international law concerning
friendly relations and co-operation among States in accor-
dance with the Charter of the United Nations.

States have the duty to co-operate with each other in ensur-
ing development and eliminating obstacles to development.
States should realize their rights and fulfill their duties in
such a manner as to promote a new international economic
order based on sovereign equality, interdependence, mutual
interest and co-operation among all States, as well as to
encourage the observance and realization of human rights.

Article 4

1.

States have the duty to take steps, individually and collectively,
to formulate international development policies with a view to
facilitating the full realization of the right to development.
Sustained action is required to promote more rapid develop-
ment of developing countries. As a complement to the efforts
of developing countries, effective international co-operation
is essential in providing these countries with appropriate means
and facilities to foster their comprehensive development.

Article 5

States shall take resolute steps to eliminate the massive and
flagrant violations of the human rights of peoples and human
beings affected by situations such as those resulting from apart-
heid, all forms of racism and racial discrimination, colonialism,
foreign domination and occupation, aggression, foreign inter-
ference and threats against national sovereignty, national unity
and territorial integrity, threats of war and refusal to recognize
the fundamental right of peoples to self-determination.

(continued on next page)
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(continued)

Article 6

1.

All States should co-operate with a view to promoting,
encouraging and strengthening universal respect for and
observance of all human rights and fundamental freedoms
for all without any distinction as to race, sex, language or
religion.

All human rights and fundamental freedoms are indivisible
and interdependent; equal attention and urgent consider-
ation should be given to the implementation, promotion
and protection of civil, political, economic, social and cul-
tural rights.

States should take steps to eliminate obstacles to develop-
ment resulting from failure to observe civil and political
rights, as well as economic, social and cultural rights.

Article 7

All States should promote the establishment, maintenance and
strengthening of international peace and security and, to that
end, should do their utmost to achieve general and complete
disarmament under effective international control, as well as
to ensure that the resources released by effective disarmament
measures are used for comprehensive development, in particu-
lar that of the developing countries.

Article 8

1.

States should undertake, at the national level, all necessary
measures for the realization of the right to development and
shall ensure, inter alia, equality of opportunity for all in
their access to basic resources, education, health services,
food, housing, employment and the fair distribution of
income. Effective measures should be undertaken to ensure
that women have an active role in the development process.
Appropriate economic and social reforms should be carried
out with a view to eradicating all social injustices.

(continued on next page)
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(continued)

2. States should encourage popular participation in all spheres
as an important factor in development and in the full realiza-
tion of all human rights.

Article 9

1. All the aspects of the right to development set forth in the
present Declaration are indivisible and interdependent and
each of them should be considered in the context of the
whole.

2. Nothing in the present Declaration shall be construed as
being contrary to the purposes and principles of the United
Nations, or as implying that any State, group or person has
a right to engage in any activity or to perform any act aimed
at the violation of the rights set forth in the Universal Decla-
ration of Human Rights and in the International Covenants
on Human Rights.

Article 10

Steps should be taken to ensure the full exercise and progres-
sive enhancement of the right to development, including the
formulation, adoption and implementation of policy, legisla-
tive and other measures at the national and international levels.

(Article 2.3). In particular, states operating “‘nationally and interna-
tionally”” have ““the primary responsibility for the creation of national
and international conditions favorable to the realization of the right
to development” (Article 3.1).

At the national level, the declaration calls on states to undertake
"“all necessary measures for the realization of the right to develop-
ment” and to “ensure, inter alia, equality of opportunity for all
in their access to basic resources, education, health services, food,
housing, employment and the fair distribution of income””
(Article 8.1). States are required to take steps ““to eliminate obstacles
to development resulting from failure to observe civil and political
rights, as well as economic, social and cultural rights” (Article 6.3).
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In particular, “effective measures should be undertaken to ensure
that women have an active role in the development process” (Article
8.1). More generally, ““appropriate economic and social reforms
should be carried out with a view to eradicating all social injustices”
(Article 8.1).

At the international level, the declaration calls on states ““to co-
operate with each other in ensuring development and eliminating
obstacles to development” (Article 3.3). As a complement to the
efforts of developing countries, the declaration emphasizes that
““effective international co-operation is essential in providing these
countries with appropriate means and facilities to foster their com-
prehensive development” (Article 4.2).

According to Arjun Sengupta (2000), the UN Independent Expert
on the Right to Development for the Human Rights Commission,
the Declaration on the Right to Development is a call for a new
economic and social order based on equity and justice. It implies
that “the have-nots of the international economy have a right to
share equally in the decision making privileges as well as in the
distribution of the benefits just as the rich developed countries.”
The right to development is thus an approach to development that
“elevates the process of its realization to the exercise of a human
right.” In his analysis of the declaration, Sengupta highlights four
main propositions. First, the right to development is an inalienable
human right. It belongs to individual humans and cannot be bar-
gained away. Second, the right to development is a right to a par-
ticular process of development in which all human rights and
fundamental freedoms can be fully realized. Third, the process itself
must reflect a human rights approach, implying the free, effective,
and full participation of all the individuals concerned in the decision-
making and implementation process. Fourth, the right to develop-
ment confers an unequivocal obligation on duty bearers: individuals
in the community, states at the national level, and states at the
international level. Moreover, international agencies have the obliga-
tion to cooperate with the states to facilitate the realization of the
process of development.

Perhaps the most salient feature of the right to development as
an alternative paradigm for development is the proposition that the
process itself, through which the full array of socioeconomic-cultural
rights as well as civil-political rights is realized, must reflect a human
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rights approach and satisfy the principles of participation, nondis-
crimination, transparency, and accountability. These principles seek
to guarantee high levels of empowerment and ownership, including
the identification of specific duties and duty bearers in the develop-
ment process. In this way, it is expected that development would
shift from the realm of charity to that of obligation, making it easier
to monitor progress in all areas of human development (rather than
just selected economic sectors). Development objectives, indicators,
and plans can thus be based on the standards of international human
rights instruments rather than on imported foreign models, prescrip-
tive solutions, partisan approaches, or arbitrary policies (OHCHR
2004)2 It is also thought that a human rights analysis would be
more thorough and effective than traditional poverty analyses based
purely on income and economic indicators, as it would help to reveal
additional problems facing the poor, such as the phenomena of
powerlessness and social exclusion. Finally, the proponents of the
right to development consider their approach to be a more authorita-
tive basis for advocacy and for claims on domestic and international
resources, including their allocation.*

Interpretation

Given its ambitious objectives, its degree of generalities, and its
overall vagueness and open-endedness, the Declaration on the Right
to Development has been the subject of enormous controversial
interpretation. Its content, nature, and status have been contested
by scholars and development practitioners, as well as by some
human rights specialists. The intergovernmental process aimed at
reaching a political consensus on its meaning and practical interpre-
tation is highly politicized. As noted by human rights professor
Stephen Marks (2003b), “It is obvious to anyone who observes the
meetings of the various working groups on the right to development
and the Commission on Human Rights that the political discourse
is characterized by posturing of predictable positions rather than
practical dialogue on the implementation of the right to develop-
ment.” Perhaps the right to development’s most controversial ele-
ments are its legal implications and identification of the duty bearers,
primarily the issue of whether it legally obliges developed countries
and international organizations to provide development assistance
to developing countries.’
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One interpretation of the Declaration on the Right to Development
is to consider the right to development as a holistic or “‘umbrella”
human right. In this interpretation, the right to development would
be more than the sum of its constituents (i.e., civil, political, eco-
nomic, social, and cultural rights) by incorporating the interactions,
complementarities, and causal relations among them. Economics
professor Siddiq Osmani (2003) notes that besides being a specific
human right, the right to development is also a ““framework right”
for the achievement of all human rights. Although the mainstream-
ing of human rights generally contributes to the mainstreaming of
the right to development specifically, it is not a substitute for it, as
“the right to development is not merely a sum of all human rights.”
For instance, the nutritional benefits to be gained from the right to
food depends not only on food intake but also on the overall health
of the people, which, in turn, depends on the amount of education
received, in particular the mother’s ability to ensure better health
for her children. Arjun Sengupta (2000, p. 6) provides another illus-
tration when he notes that, when viewed from the perspective of
the right to development, the right to adequate housing should not
be seen simply as the right for all people, irrespective of means, to
live “somewhere” in security, peace, and dignity (with adequate
privacy, space, lighting, ventilation, and basic infrastructure and in
proximity to work and facilities—all provided at reasonable cost),
but to be free to choose where that “‘somewhere” is, by participating
in the decisionmaking process. From the same perspective, the state
or any other authority ““cannot decide arbitrarily where an individual
should live just because the supplies of such housing are made
available.”

The holistic interpretation not only relates to the right holder
but also to the duty bearer(s). Since states operating nationally and
internationally have the primary responsibility for creating the con-
ditions favorable to realizing the right to development, they also
hold responsibilities and obligations in the sense that it is humanity
as a whole—and an increasingly interdependent humanity—that
has conferred rights on each other. Osmani (2003, p. 125) goes as
far as to say: “As soon as the overall resource constraint facing the
poor countries is recognized as a binding constraint on the expedi-
tious realization of the whole array of human rights, the international
community can no longer shirk its responsibility by urging a mere
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reallocation of resources. International cooperation in the fields of
trade, capital flows, technology transfer, and anything else that
might have a bearing on the growth potential of poor countries then
becomes an unavoidable human rights obligation for the interna-
tional community.” In this interpretation, individuals as participants
in and beneficiaries of the right to development are not only entitled
to have claims against their own states to ensure that the obligations
entailed by the right to development are met, but also to have claims
against third states and against the international community.

An opposing interpretation is to consider the right to development
as essentially the collective right of each individual to pursue his or
her own development. This interpretation would reject the holistic
approach as a flawed and unreal metaphysical phenomenon, thereby
echoing an old line of argument.® It is best illustrated by the position
repeatedly taken by the United States and some other countries at
the UN Commission on Human Rights.” In their interpretation, the
term “right to development” means that “each individual should
enjoy the right to develop his or her intellectual or other capabilities
to the maximum extent possible through the exercise of the full
range of civil and political rights.” Because each person has inherent
human rights to life, liberty, and an adequate standard of living (as
set down in the Universal Declaration of Human Rights), these
rights, taken together, can be seen as ““a blueprint for human devel-
opment.”® In contrast, the notion of “a nation’s right to develop-
ment”’ is meaningless, since nations do not have “human rights.”
Human rights are the rights of individuals, and it is the responsibility
of states to see that those rights are respected, protected, and fulfilled.
In the context of development, it means that ““states have the respon-
sibility to provide their citizens with the political and civil rights,
and economic and social freedoms that are essential to each
individual’s full development.” When states fail in that responsibil-
ity, they fail their own citizens, and cripple their own hopes for
development.

Context

The contradictory interpretations of the Declaration on the Right
to Development clearly show the existence of a divide that is best
understood by taking into account the contextual ideological,
political, and intellectual environment prevailing at the time the
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declaration was being drafted. Although a number of scholars have
presented the right to development as the pioneering political recon-
ciliation of the international community in the field of human rights,’
it seems more compelling to argue that the declaration reflects the
geopolitical environment of its time. It was elaborated during the
cold war against the background of the decolonization movement
and draws on the mainstream intellectual ideas of that time and
is best understood with a “zero-sum” conception of man, nature,
and wealth.”

The Declaration on the Right to Development could be viewed as
the last avatar of the cold war, given that it was adopted just three
years before the fall of the Berlin wall and the collapse of the Soviet
Union. In many ways, the declaration and its various references
reflect the ideological divide of post-World War II, notably the
split that had occurred between Western democracies and socialist
countries and the resulting formulation of two separate international
human rights covenants: one on civil and political rights (supported
by the West); the other on economic, social, and cultural rights
(supported by socialist countries)." So, while the declaration states
that ““the creation of conditions favourable to the development of
peoples and individuals is the primary responsibility of their States,”
it also affirms that ““the human person is the central subject of
development.”

Overall, the declaration leans toward government intervention-
ism, disregards the role of markets, and glosses over the role of the
individual in the development process. It calls on the state to carry
out “appropriate economic and social reforms” with a view to ““erad-
icating all social injustices.” Although the declaration does not define
the exact nature of the state interventions, it does point to an under-
standing of “‘social justice”” to be realized through public institutions
and authorities. In doing so, the declaration brushes aside the fact
that ““social justice” and the common good could alternatively be
realized through the distinctive virtue of free individuals associating
freely and cooperating within a free society. Liberal scholars have
elaborated on the concept of social justice and the common good
based on the concrete intelligence of individuals in their free associa-
tions and cooperation to conclude that if ““social justice” were to
mean anything, it would not mean enlarging the state; rather, it
would involve enlarging civil society (e.g., Hayek 1960; Nozick 1974).
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For instance, Nobel Prize laureate Friedrich Hayek considered gov-
ernment-sponsored social justice to be an arid, abstract ideal
enforced by an all-powerful state that encourages dependency and
submissiveness.

Because of its original quid pro quo, the declaration is silent on
the type of economic system required to foster development and
maximize the creation and distribution of wealth in a sustainable
manner. There is no reference to the superiority of market-based
economic systems, systems where competition is free and undis-
torted and property rights protected in the creation of goods, ser-
vices, jobs, and other favorable economic conditions. More generally,
there is no recognition that the market system is about more than
economics, that it is inherently social as it brings companies and
other voluntary associations into existence; that it nourishes virtues
such as honesty, hard work, productivity, and thrift; and that argua-
bly it enriches the social and moral lives of the participants and
gives them a sense of meaning and purpose. In contrast, in most
UN discourses a market-based economy is seen as having a built-
in anti-human rights one and many illustrate violations of human
rights by attributing them to the behavior of the private sector, in
particular the transnational corporations (Sfeir-Younis 2003). In
short, the declaration fails to recognize that the market is a mecha-
nism that coordinates not only dispersed economic information and
knowledge but also diverse human purposes, none of which, in the
last resort, is economic (Hayek 1944)."

The declaration and its various references are equally silent on
the individual capabilities required ““to make the human being the
main participant and beneficiary of development.” Although it
affirms that “the human person is the central subject of develop-
ment,” the human person appears more as the central ““object” of the
right to development rather than its central ““subject.”””® In particular,
there is no mention of the importance of individual freedom and
the key individual capabilities needed for any sustainable economic
development strategy, such as fostering personal initiative and enter-
prise, creativity, inventiveness, experimentation, self-reliance, vol-
untary participation, cooperative effort, social initiative, generosity,
and so on. Neither does the declaration recognize that the basic
reason countries remain poor is that states typically fail to deliver
key public goods (e.g., security, contract enforcement, and public
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infrastructure) while foreclosing economic opportunity, thus pre-
venting the people from fully demonstrating their capabilities and
fulfilling their potential.

Apart from the cold war, the Declaration on the Right to Develop-
ment was also formulated against the backdrop of the decolonization
and emancipation movements of the 1960s and 1970s." It echoes the
call of the Non-Aligned Movement (NAM) for the creation of a more
just international economic order in the spirit of the 1955 Bandung
Conference, which aimed at promoting Afro-Asian economic and
cultural cooperation and opposing colonialism or neocolonialism by
the United States, the Soviet Union, or any other “imperialistic”
nation.” In particular, the declaration proclaims that “states should
realize their rights and fulfill their duties in such a manner as to
promote a new international economic order.” It aims at providing
a legal framework under which international assistance is due to
developing countries, not just because of international solidarity and
human rights principles, but also in redress for an unjust interna-
tional economic order, including compensation for past colonization.
Aspects of the 2001 Durban Declaration on Racism, Racial Discrimi-
nation, Xenophobia and Related Intolerance resonate with this latter
point: “NAM countries declared development to be a human right
and used United Nations mechanisms to try to influence interna-
tional economic relations and the international human rights system
(Piron 2002, p. 9).””* For instance, during the 2004 Commission on
Human Rights, the NAM representative emphasized that the right
to development was “clearly defined in international instruments,
with little scope for reinterpretation, and it was not about the main-
streaming of human rights into development” but about ““develop-
ment partnerships to realize economic growth and sustainable devel-
opment for all.” The NAM held the view that “effective international
cooperation and review and reform of the rules governing global
economic, financial and monetary systems were critical for the real-
ization of the right and for the elimination of obstacles to develop-
ment”’ (United Nations Economic and Social Council 2004a).

Legal Nature

As far as international human rights norms are concerned, the
legal status of the Declaration on the Right to Development is ambig-
uous. As with other similar solidarity rights that are more inspira-
tional than justiciable in character,” the declaration is not a UN
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treaty, nor are commitments to its provisions legally binding. Like
all UN declarations and resolutions, the Declaration on the Right to
Development is essentially a statement of policy intentions that have
no legal enforceability. As such, it should be distinguished from
conventions and treaties that are subject to signature and ratification
and that, once in force, are legally binding on the states that have
ratified them.” The United States has been particularly adamant
about the ex-Commission on Human Rights” having no jurisdiction
over matters of trade, international lending and financial policy, the
activities of transnational corporations, and other aspects of
globalization.

This being said, UN declarations—especially when they enunciate
principles of great and solemn importance—can nevertheless create
high expectations about authority and control. For instance, because
of the Declaration on the Right to Development’s status of ““overall
umbrella right” (primus inter pares), some legal scholars take the
view that it belongs to the body of “’soft law’’—that is, the no man’s
land between “hard” law (e.g., treaty law, customary international
law) and nonlaw."” These “‘soft”’ laws include legal principles, norms,
and standards adopted at international diplomatic conferences or
resolutions of international organizations that are intended to serve
as guidelines to states in their conduct, but which lack the status of
law.? Soft laws tend to give rise to ““soft”” obligations that are cast
as best endeavors to achieve a particular result rather than as an
obligation to actually achieve the result.

23






2. Origins

The connection between human rights and development has fig-
ured prominently in United Nations deliberations for more than
half a century, with the right to development being proposed in the
early 1970s as a full-fledged human right belonging to peoples and
individuals." Although the Western origins of the concept of human
rights can be traced back to ancient Greece and Rome (Box 1), the
modern origins of the right to development can be found in the
provisions of the Charter of the United Nations (1945) and in what
is collectively known as the International Bill of Human Rights,
comprising the Universal Declaration of Human Rights (1948), the
International Covenant on Economic, Social and Cultural Rights
(1966), and the International Covenant on Civil and Political Rights
with its two Optional Protocols (1966, 1989).2 Outside the United
Nations, the concept of internationally recognized human rights
was embodied in a number of plurilateral agreements such as the
Helsinki Accords (1975), the Inter-American and European human
rights systems (1950, 1969), and the African Charter on Human and
Peoples’ Rights (1981).

United Nations Charter

The Declaration on the Right to Development resonates closely
with the Charter of the United Nations (1945), in particular one of
its three main purposes to “achieve international cooperation in
solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect
for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion.””* With a view to
creating ““conditions of stability and well-being,” the charter calls
on the United Nations to promote “higher standards of living, full
employment, and conditions of economic and social progress and
development.” To this end, the charter explicitly reaffirms in its
preamble a ““faith in fundamental human rights, in the dignity and
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Box 1. A (Very) Brief Western History of Human Rights®

Most scholars trace the origins of the concept of human rights
back to ancient Greece and Rome under the terminology of
natural laws. However, it was not until after the Middle Ages
that natural laws became associated with the concept of rights.”
The modern conception of natural rights was elaborated by the
philosophers of the 17th century (Hobbes, Descartes, Leibniz,
Spinoza, Bacon, and Locke) and the 18th century (Montesquieu,
Voltaire, and Rousseau). Most notably, John Locke argued that
certain rights pertain self-evidently to individuals as human
beings (because these rights existed in the “’state of nature”
before humankind entered civil society) and that chief among
them were the rights to life, liberty, and property; that upon
entering civil society, humankind only surrendered to the state—
pursuant to a “social contract”—the right to enforce these natu-
ral rights rather than the rights themselves; and that the state’s
failure to secure these rights gave rise to a right to responsible,
popular revolution. These and other writings formed the seeds
of the revolutionary movements in the United States and France,
leading to the U.S. Declaration of Independence (1776), the Dec-
laration of the Rights of Man and of the Citizen (1789), and the
Constitution of the United States of America (1789). Since then,
although still controversial in many quarters, the idea of human
rights has endured. Nineteenth-century German idealism and
parallel expressions of rising European nationalism influenced
some (e.g., the Marxists) to consider rights, no matter what their
derivation, as belonging first and foremost to communities or
whole societies and nations, albeit without entirely rejecting the
notion of individual rights. However, the atrocities committed
by the Nazi, communist, and other dictatorial regimes in the
20th century eventually created a universal consciousness that
some actions were absolutely wrong and that no matter what
the circumstances, human beings were entitled to simple respect
and basic rights. By the second half of the 20th century, the idea
of human rights had truly come into its own.

2 This box draws on Weston (2002).

" Even then, these natural rights were quite removed from the modern
concept of human rights, as they recognized, for instance, the legitimacy of
slavery and serfdom.

26




Origins

worth of the human person, in the equal rights of men and women
and of nations large and small”” and ““to employ international
machinery for the promotion of the economic and social advance-
ment of all peoples.”*

Yeteven as the 1945 UN Charter reaffirms a ““faith”” in fundamental
human rights, it remains vague, if not silent, on the exact role of
the UN in “encouraging and promoting respect for human rights”
and on the relationship between human rights and economic devel-
opment. It is worth noting that a proposal to ensure the protection
as well as the promotion of human rights was roundly rejected at
the San Francisco Conference where the charter was drafted. In a
clear reference to the principles of state sovereignty and noninterfer-
ence, the charter states that ““nothing contained in the present Charter
shall authorize the United Nations to intervene in matters which
are essentially within the domestic jurisdiction of any state”” except
upon a Security Council finding of a ““threat to the peace, breach
of the peace, or act of aggression.” Accordingly, the obligations
embodied in the charter are subject to limits. Some authorities have
argued that, in becoming parties to the charter, states accept no more
than a nebulous promotional obligation toward human rights and
that, in any event, the UN has no standing to insist on human rights
safeguards in member states. However, others insist that as the
charter’s human rights provisions are part of a legally binding treaty,
some element of legal obligation is clearly involved; that the
“pledge” made by states upon becoming party to the charter conse-
quently represents more than a moral statement; and that the domes-
tic jurisdiction clause does not apply, because human rights can
no longer be considered a matter “essentially within the domestic
jurisdiction” of states.’

Universal Declaration of Human Rights

In contrast to the UN Charter, which only expresses a “faith in
fundamental human rights,” the Universal Declaration of Human
Rights (1948)° elaborates on what constitutes human rights with a
view to establishing a ““common standard of achievement for all
peoples and all nations ... to promote respect for fundamental
human rights and freedoms and by progressive measures, national
and international, to secure their universal and effective recognition
and observance.” The catalog of rights set out in the Universal
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Declaration draws from the political and civil rights of national
constitutions and legal systems. In the spirit of the Virginia Declara-
tion of Rights (1776) and the French Declaration of the Rights of
Man and of the Citizen (1789),” the Universal Declaration enumerates
anumber of core political and civil rights essential to human freedom
and liberty,® including the right to property.’

The novelty of the Universal Declaration of Human Rights
(beyond being the first major international instrument in the human
rights sphere) lies in the introduction of a number of economic,
social, and cultural rights. The Universal Declaration states that
“everyone, as a member of society, has the right to social security and
is entitled to realization, through national effort and international co-
operation and in accordance with the organization and resources of
each State, of the economic, social and cultural rights indispensable
for his dignity and the free development of his personality.” It goes
on to elaborate that everyone has the right to education;" the right
“to work, to free choice of employment, to just and favourable
conditions of work and to protection against unemployment”; ““to
equal pay for equal work”’; ““to rest and leisure, including reasonable
limitation of working hours and periodic holidays with pay”’; and
““to just and favourable remuneration ensuring for himself and his
family an existence worthy of human dignity, and supplemented,
if necessary, by other means of social protection.” In addition, every-
one has the right to “a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the
right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances
beyond his control.” Although not yet bearing the name, the right
to development was born, including some notion of obligation."

International Covenants on Human Rights

The commitments of the Universal Declaration of Human Rights
were complemented about two decades later by two international
covenants detailing in more substantive and enforceable terms the
more general commitments of the Universal Declaration.”? As pre-
viously noted, it was decided for political and ideological reasons
that two separate covenants be drawn up, each devoted to a different
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“aspect”” of human rights, with distinctive institutional implica-
tions.”® The International Covenant on Civil and Political Rights
incorporates almost all the civil and political rights proclaimed in
the Universal Declaration—with the notable exceptions of the right
to own property and the right to asylum. The ICCPR also designates
several rights that are not listed in the Universal Declaration, among
them the right of all peoples to self-determination and the right of
ethnic, religious, and linguistic minorities to enjoy their own culture,
to profess and practice their own religion, and to use their own
language.14 Similarly, the International Covenant on Economic,
Social and Cultural Rights elaborates on most of the economic, social,
and cultural rights set forth in the Universal Declaration. However,
unlike its companion agreement, the ICESCR was not intended for
immediate implementation, the state parties having agreed only ““to
take steps, individually and through international assistance and
cooperation” toward “‘achieving progressively the full realization
of the rights recognized in the ... Covenant,” and then subject to
“the maximum of [their] available resources.”” The state parties
undertook to report to the UN Economic and Social Council on the
measures adopted and on the progress achieved in the realization
of the enumerated rights.

Plurilateral Human Rights Charters

Apart from the UN system, the Declaration on the Right to Devel-
opment can also trace parts of its origins to a number of plurilateral
or regional human rights charters. Following proposals by the Soviet
Union and other East European states to create an all-European
Conference on Security and Cooperation in Europe,’ the Helsinki
Accords (1975) provided an agreed-on set of standards for bringing
security to the European continent.”” The accords went beyond tradi-
tional military guarantees of stability by incorporating economic
development, concerns for the environment, cultural affairs, and
human rights into a comprehensive concept of security. In doing
so, it established the principle that human rights and fundamental
freedoms, including the freedom of thought, conscience, religion, or
belief for all without distinction as to race, sex, language, or religion,
are a central and legitimate concern of international relations and
an important element of European security. The accords aimed at
promoting and encouraging the effective exercise of civil, political,
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economic, social, cultural, and other rights and freedoms derived
from the inherent dignity and free and full development of the
human person.'®

A number of human rights charters have been established for the
promotion and protection of human rights at the regional level,
notably in Europe, the Americas, and Africa."” It is generally agreed
that the European Convention for the Protection of Human Rights
and Fundamental Freedoms (1950) and its additional protocols rep-
resent the most advanced and successful regional experiment to
date in the field of human rights (Weston 2002). The substantive
provisions of the convention focus on the promotion, protection,
and enforcement of civil and political rights, including through the
European Court of Human Rights.” In some European countries,
the provisions of the convention are deemed part of domestic consti-
tutional or statutory law. The core structure of the American Conven-
tion on Human Rights (1969) is similar to the European one, but is
even more focused on the promotion and protection of civil and
political rights and makes greater reference to the relationship
between individual rights and individual duties, reflecting the U.S.
Declaration of Independence.” Like it's American and early Euro-
pean counterparts, the African Charter on Human and Peoples’
Rights (1981) provides for a human rights commission, which has
both promotional and protective functions. However, in contrast to
the European and American procedures, the African Charter pro-
vides for economic, social, and cultural rights, including the rights
of groups (e.g., family, society, the state, the international African
community), and embraces two “’solidarity’” rights: the right to eco-
nomic, social, and cultural development; and the right to national
and international peace and security. Also, the African Human
Rights Court as envisioned in the document has yet to be established.
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Although it would be far beyond the scope of this book to do
justice to the philosophical debate on the concept of human rights,
it is still useful to present some basic conceptual frameworks and
to address a number of theoretical questions to grasp the notion
of human rights that underpins the Declaration on the Right to
Development. Building on the earlier discussion on the definition
and origins of the right to development, this chapter aims at ques-
tioning the internal consistency of the human rights principles: Are
there certain “core” rights that all human beings have, or should
have, simply by virtue of being human? How do these human rights
relate to the underlying concepts of freedom, liberty, and free will?
Can human rights conflict, and if so, how to reason for the recogni-
tion of some rights but not others? Rights to what? Against whom?
Is there a defensible theory of core human rights that identifies a set
of human rights that would be more germane from a development
perspective? Is attachment to such a core agenda of human rights
realistic or falsely utopian, given the nature of man? What is the
concept of economic rights that is most relevant for the purpose of
economic development?

Positive Rights vs. Negative Rights

The distinction between positive and negative rights is controver-
sial and at the core of differing interpretations about human rights,
not least the right to development.! Negative rights conceive of
human rights in terms of liberties and ““freedoms from.””? They derive
primarily from 17th- and 18th-century reformist theories (i.e., those
associated with the English civil war and the American and French
Revolutions). Imbued with the political philosophy of liberal individ-
ualism and the related economic and social doctrine of laissez-faire,
they are fundamentally civil and political in nature and opposed to
government intervention in the quest for human dignity.?
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In contrast, positive rights see human rights more in terms of
claims, entitlements, and “rights to.” They originated primarily in
the 19th-century socialist tradition and were taken up by the revolu-
tionary struggles and welfare movements of the early 20th century.
As a counterpoint to “negative” civil and political rights, they tend
to favor state intervention for the purposes of providing economic,
social, and cultural rights and ensuring the equitable distribution
of the values or capabilities involved.*

While the Declaration on the Right to Development draws on both
the negative and the positive rights incorporated in the International
Bill of Human Rights, it enlarges the concept of positive rights to
one of collective rights, meaning rights requiring positive action not
just by the nation state, but also the concerted efforts of all nations.
The right to development has thus been presented as a human right
of the third generation, in reference to the analytical framework
provided by the Czech jurist Karel Vasak (1977) with regard to
three generations of human rights inspired by the French Revolution
motto Liberté, Egalité, Fraternité. Liberty would correspond to the
negative civil and political rights aimed at protecting the individual
from excesses of the state; equality, to the positive rights representing
the economic, social, and cultural rights that the state is required to
provide to the people under its jurisdiction; and fraternity, the third
generation of rights, to the more collective, less individualistic rights,
such as the right to development. As noted earlier, these third-
generation rights resulted mainly from the emergence of Third
World nationalism and its demand for a global redistribution of
power, wealth, and other important values or capabilities, but also
from the nation-state’s impotence or inefficiency in trying to deal
single-handedly with multilateral issues, such as the preservation
of the environment.®

A number of scholars view the differences between negative and
positive rights as one of degree rather than nature,® whereas others
point to the fundamental inconsistency of the human rights dis-
course, with the enforcement of negative and positive rights being
intellectually at odds.” As far as the latter is concerned, since positive
rights can only be guaranteed to any one person by potentially
abridging the negative rights of others, positive rights (which include
most economic, social, and cultural rights) are not genuine human
rights because they impose positive duties on individuals. For
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instance, if one person’s property is confiscated compulsorily (gener-
ally by means of taxation) to fulfill another’s (positive) right to
housing, this political compulsion contravenes the first person’s
(negative) right to private property. In the same vein, one’s (positive)
right to food, education, or health can conflict with one’s (negative)
right to associate freely and only enter into voluntary supplying
contracts.

According to a traditional liberal view, negative rights (i.e., rights
that impose only negative duties on individuals and states) consti-
tute the only true and consistent set of human rights—or, in other
words, core human rights. Hayek (1976) elaborated on the traditional
distinction between negative and positive rights to conclude that
positive rights were fundamentally incompatible with a free society,
in which individuals determined their position according to their
own goals and means. For him, fundamental principles of justice
and ethics require an ““end-independent”” approach that focuses on
procedures and rules rather than consequences, outcomes, and
results. Accordingly, whereas negative rights can be characterized
by general and abstract rules that consistently apply to everyone on
an equal basis without exception, positive rights cannot. In that
sense, the right to development, in its current incarnation with regard
to collective rights and positive economic rights, disqualifies itself
from being considered an “‘inalienable human right.” It is not just
a charming delusion, but a threat to human rights, and a particularly
insidious threat because, as noted by professor Donnelly (1985,
p- 508), “it plays upon our fondest hopes and best desires, and
diverts attention from more productive ways of linking human rights
and development.”

Acknowledging the intellectual challenge posed by the promotion
of both negative and positive rights in international human rights
law, a number of scholars have tried to reconcile views by emphasiz-
ing the continuum between both sets of rights. First, positive rights
have been defended on the grounds that the protection of negative
rights also entails positive actions by the state that could be as costly
as the realization of a number of positive rights.” Second, positive
rights have been promoted on the basis that all human rights involve
a mix of negative and positive duties and entitlements. However,
these theories do not withstand close scrutiny and usually appear
just as incoherent as the actual practice of positive rights.”
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It is a fact that the protection of certain negative rights cannot be
ensured without positive actions by the state. To guarantee that
rights holders actually enjoy the object of their negative rights (i.e.,
freedom) to a reasonable level of security and predictability, the
state must take certain positive steps." The right to life, liberty, and
security; the right to a fair and public trial; and the right to asylum
from persecution, and to free elections, for example, need to be
secured primarily by state taxation. The right to hold private prop-
erty has to be supervised and upheld by tax-funded courts, police,
and fire departments if it is to be at all meaningful (Holmes and
Sunstein 2000). However, this line of argument fails to recognize that
the fundamental distinction between positive and negative rights is
about the essence of those rights and not, as has often been claimed,
about the economic costs of implementing them. Hayek (1960) has
elaborated on the good reasons for guaranteeing basic human rights,
even if they are costly. Indeed, promoting and protecting negative
rights that underpin economic freedom and civil and political
liberties require a government that is streamlined, yet strong and
effective (see the discussion on the scope of the state in chapter 5).

What is constant in this negative conception of human rights is
the notion of liberty, a shield that safeguards the individual—alone
and in association with others—against other individuals and the
abuse of political authority. This is the essence. Negative rights are
directly endowed upon individuals. They are not claims or entitle-
ments. While responsible for securing, guaranteeing, and ensuring
these rights, the state should refrain from interfering with them. In
contrast, positive rights do necessitate state intervention, because
they subsume demands more for material than for intangible goods
according to some criterion of distributive justice.”” These resource-
intensive rights are fundamentally open-ended claims to social redis-
tribution and equality. Furthermore, although they involve state
interference and coercion in the form of national policies and pro-
grams, the fact that there are no duty bearers who can eventually
be held responsible for assuming the corresponding obligations
means that positive rights are not full rights. It is the responsibility
that renders finite the notion of rights (Dworkin 1977; Henkin 1990).
Proclaiming “freedom from want” as a positive right does not pro-
vide society, government, or the courts with the resources to satisfy
those wants. Declaring an obligation irrespective of feasibility helps
no one (Weede 2008).
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Furthermore, critics who regard the distinction between negative
and positive rights as artificial tend to blur their fundamental concep-
tual differences and reinterpret human rights. For instance, the (posi-
tive) right to basic subsistence becomes the (negative) right not to
be deprived of basic subsistence, for example, the freedom from
hunger, disease, and illiteracy (Shue 1996). The (positive) right to
food is presented as the (negative) right of the starving person not
to be interfered with in taking the surplus food of others (Sterba
1998). At the global level, the (positive) right to basic necessities is
reinterpreted as a (negative) right not to collaborate in an unjust
global economic order (Pogge 2005b)."” If taken to extremes, the
sophism could go as far as to claim that the (negative) right to life
(i.e., protection against any arbitrary deprivation of life) is nothing
but the (positive) right to be free from death (i.e., the right to means
of survival for every individual and for all peoples at all times)."
This line of arguments generally confuses one particular sphere of
morality—rights—with moral righteousness in general. This distinc-
tion—between rights and righteousness, having a right and being
right, entitlement and obligation—is of great conceptual importance.
As pointed out by professor Donnelly (1985, p. 490), “not all moral
‘oughts’ are grounded in or give rise to rights: one does not have a
right to everything that it is or would be right for one to do or
possess; we do not have rights, in the strict and strong sense of titles
and claims, to everything that is right.”

These criticisms tend to gloss over the fact that freedom and entitle-
ment are different; in a fundamental sense, they are exact opposites.
Indeed, a number of regimes that have striven historically to achieve
development through the enforcement of positive rights (such as
the communist, national socialist, and other authoritarian regimes
of the 20th century) have typically been guilty of gross human rights
violations, starting with the right to life.” A human right to educa-
tion, health care, housing, and so on is meaningful only if it is about
the individual’s freedom to produce, obtain, and pursue education,
health care, housing and so on. It cannot qualify as a human right
if it means an entitlement whereby someone should provide another
with education, health care, housing, or anything else on a subjective
list of positive claims. In the same vein, the right to freedom of
expression simply means that one can express oneself freely without
fear or favor. Although this may involve the state’s regulating the
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public space and channels of communication within which the right
can be freely exercised without interference from others (positive
action), it does not entitle anyone to a loudspeaker, a free printing
press or radio, or any other positive means to exercise this right.

A final point about positive rights is that, contrary to negative
rights, they do not relate to the intrinsic, irreducible yet unlimited
human capabilities that constitute a human being, such as the capa-
bility to live, think, exchange, move, and so on. Negative rights are
by definition orthogonal rights. They constitute a set of independent
and uncorrelated rights that cannot be reduced to a more fundamen-
tal common constitutive element. In contrast, positive rights are
nonorthogonal rights. They reflect a subjective set of limited societal
objectives that are highly dependent and correlated, and have
income as their common constitutive element. Since Amartya Sen
(1981), the Nobel laureate economist, made the point, we know that
the right to food is not about food supply, but about income. People
starve when they do not have money to buy food—an obvious point
perhaps, except that most commentators and policymakers have
been (and sometimes continue to be) convinced that the problem is
caused by food security reasons and a diminishing food supply.'®
Similarly, the rights to housing, health, education, and so on are not
so much about shortfalls in housing, health care, or education, as
they are about shortfalls in income.

The point is that, from a development perspective (as opposed to
a humanitarian perspective), the realization of the various economic,
social, and cultural rights can be whittled down to respect for a
subset of more fundamental negative rights, whose interplay will
bring about the resources needed to fulfill the desired societal objec-
tives. Given that only assets (starting with the individual himself)
can generate income, a human rights approach to development
should first and foremost focus on the protection of fundamental
liberties, including the right to property. The confusion is best illus-
trated by the United Nations’ pursuit of the right to housing while
only obliquely recognizing the right to property. The right to hold,
protect, and secure assets, to freely invest those assets, and to derive
income from them would go a long way toward satisfying the pano-
ply of economic, social, and cultural “rights.”

Although it may be anathema from the perspective of human
rights law to consider one set of rights (negative rights) as being
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inconsistent with another (positive rights), it is the only logical option
for reconciling the development and human rights approaches to
economic growth and poverty reduction in a mutually supportive
and internally consistent manner as it relates to the respective role
of the states and individual rights in the development process
(Chauffour 2005, 2006).

Positive Liberty vs. Negative Liberty

Before accepting the proposition that genuine human rights are
essentially about the protection of individual liberties, one needs to
understand what exactly is meant by liberty and its underlying
concept of free will. At what point does one become ultimately
responsible for a choice, taking into account all endogenous and
exogenous factors influencing the decision? Are the poor and the
unemployed free? Is the smoker free? What about the prostitute
or the member of a sect? Or individuals suffering from dementia,
schizophrenia, or clinical depression? While it is true that free will
can simply be defined as the ability to do, or not do, something,
freedom of will is supposedly subject to various determinants,
including environmental, social, physical, psychological, biological,
and theological.”” Philosophers have debated this question for over
two millennia, and just about every major thinker has had something
to say about it.

For the purposes of this book, we will try to understand the notion
of individual freedom, in the sense of absence of obstacles, barriers,
or constraints on one’s capacity for freedom. A basic starting point
for a theoretical discussion of the meaning and value of freedom is
political philosopher Isaiah Berlin’s essay ““Two Concepts of Liberty”’
(2002, p. 169). In Berlin’s words, negative liberty involves an answer
to the question “what is the area within which the subject—a person
or group of persons—is, or should be, left to do or be what he is
able to do or be, without interference by other persons?” whereas
positive liberty involves answering ““what, or who, is the source of
control or interference that can determine someone to do, or be, this
rather than that.”” On the one hand, a smoker can be seen as being
free to smoke (negative liberty) but, on the other, of being unfree
to stop smoking and to realize his or her will (positive liberty). At
the same time, the poor can be seen as free to exercise their capabili-
ties, no matter how limited, yet also unfree to achieve their full
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potential due to their impoverished circumstances and the con-
straints of their environment. As American philosopher John Rawls
(1971, p. 104) pointed out, most people inherit even their virtues so
that a person’s character and capacity to cultivate his or her talents
(for instance through entrepreneurial efforts) depend in good part
on “fortunate family and social circumstances for which he can claim
no credit.” As we will see, much of this discussion relates to one’s
conception of man and human nature.

While free will is subject to various determinants, Isaiah Berlin
differentiates between the two concepts of liberty by declaring one
internal to the agent (the “divided self”’) and the other external (e.g.,
natural or social). The higher self is the rational, reflecting self, the
self that is capable of moral action and of taking responsibility for
what it does. This is the true self, since it is what distinguishes us
from other animals. The lower self, on the other hand, is the self of
the passions, of impulsive desires and irrational impulses.

Positive liberty concentrates on the divided self—the fact that
one’s higher, rational self is in control and that one is neither a slave
to one’s passions nor to one’s merely empirical self. To enjoy this
positive liberty fully, help is often needed to realize this “higher
self.” The next step consists in pointing out that some individuals
are more rational than others, and therefore in a better position to
know what is in their own and others’ rational interests. This then
allows them to say that by forcing less rational beings to do the
rational thing, thereby realizing their true selves, they are in fact
helping to liberate them from their merely empirical desires.”® In this
light, governments could shape the economy toward some higher
conception of human purpose and possibilities rather than subjecting
it to the amoral, alienating forces of the market. Berlin and other
defenders of freedom came to the view that the positive concept of
liberty brings with it the risk of authoritarianism.?

In contrast, the concept of negative freedom concentrates on the
external sphere in which individuals interact. It would seem to pro-
vide a better guarantee against the dangers of paternalism and
authoritarianism. In that sense, to promote negative freedom is to
promote the existence of a sphere of action within which the individ-
ual is sovereign, and within which he can pursue his own projects
subject only to the constraint that he respect the spheres of others.
For theorists who conceive of constraints on freedom in this way,
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this would mean that one is only unfree to the extent that other
people prevent one from doing certain things. If one is incapacitated
by natural factors (e.g., by a genetic handicap, a virus, or certain
climatic conditions), one may be rendered unable to do certain
things, but one is not, for that reason, rendered unfree to do them. But
what about the existence of adverse social factors that incapacitate
individuals, for instance, because of obstacles created by impersonal
economic forces? Do economic constraints such as recession, pov-
erty, or unemployment merely incapacitate people, or do they also
render them unfree? A clear answer can be provided by using an
even more restrictive view of what counts as a constraint on freedom
to say that only a subset of those obstacles created by others—
obstacles created intentionally—counts as a restriction of freedom.?
In this case, impersonal economic forces, brought about unintention-
ally as they are, do not restrict people’s freedom, even though they
undoubtedly render many people incapable of doing many things.”

Negative freedom would thus suggest that people are responsible
for the harm caused by their positive acts, but not for the harm
caused by their omission. While an in-depth discussion of the notion
of intentionality in the doctrine of acts and omissions (i.e., uninten-
tional act vs. intentional omission) would be beyond the scope of
this book, negative freedom could simply be understood as the
relatively narrow sphere of strict human responsibility within a
broader sphere of human benevolence, charity, and compassion.

Although the dichotomy of positive and negative liberty has been
considered specious by a number of political philosophers,* it still
offers a broad analytical and operational framework in which to
think about economic development as the removal of various types
of unfreedoms (i.e., civil, political, economic, social, and cultural).
The philosophical divide that opposed Voltaire and Rousseau con-
tinues to oppose the market-oriented libertarians and the egalitari-
ans. For the former, freedom is the absence of coercion, where to be
coerced is to be subject to the arbitrary will of another. For the
latter, constraints on freedom are much wider and include not only
intentionally imposed obstacles, but also unintended obstacles for
which someone may nevertheless be held responsible.” However,
the near impossibility of defining this ““someone”’—the duty
bearer—has limited the operationalization of such a concept of free-
dom, including in the context of the right to development.
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Rights Holders vs. Duty Bearers

Against this philosophical background, the body of legal opinion
has also been divided since the inception of both the International
Bill of Human Rights and the Declaration on the Right to Develop-
ment about whether positive rights should be seen merely as vague
and aspirational objectives rather than true, justiciable, individual
legal rights. In conceptual terms, the distinction goes back to the
foundations of the human rights doctrine. Are human rights legal
rights, moral rights, or both? While legal rights are rights that enjoy
the recognition and protection of the law,”* moral rights are not
rights in the strict sense but rather moral claims that tend to be
universal.”

Proponents of the right to development have tended to oscillate
between the legalistic and the moralistic approaches to human rights.
In Arjun Sengupta’s view (1999), human rights should not be con-
fused with legal rights. Human rights precede law and thus are
derived not from law but from the concept of human dignity. When
a positive right cannot be made legally enforceable, for instance by
means of appropriate legislation, it still remains a “‘moral standard,”
a moral obligation on potential duty holders “to help to deliver
the right.”

In contrast, Louise Arbour (2005), UN high commissioner for
human rights, considers that ““the possibility for people themselves
to claim their rights through legal and quasi-legal processes is essen-
tial so that human rights have a meaning.” In practice, some sectoral
attempts have been made at clarifying the relationship between
rights holders and duty bearers in a pragmatic policy-oriented way.*
However, although this approach might be viable and helpful at
some microeconomic level, it is less likely to be the case at the level
of macroeconomic policymaking. As noted by Philip Alston (2004,
p- 43), “The identification of the immediate, underlying and struc-
tural causes of the non-realization of human rights is fraught with
difficulty, since most problems are subject to diverse and heavily
contested causal explanations.” In many instances, this reflects the
fact that positive rights are impossible to define and therefore unjust-
iciable, the duty bearer(s) remains unidentified, and the enforcement
mechanism is nonexistent or poor.” Even in Amartya Sen’s ““capabil-
ity approach” (2000), in which positive obligations are mainly lim-
ited to relieving poverty, hunger, and starvation, the issue of who
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in particular is responsible for fulfilling a right and how far one is
obligated to go in fulfilling a right is left open.

Not only is the absence of duty bearer in the enforcement of
positive rights problematic, but the confusion it entertains threatens
the entire human rights edifice. The coexistence of justiciable and
nonjusticiable human rights has the effect of legitimizing a notion
of relativism in human rights matters, thereby diluting the concept of
human rights and placing all human rights, including fundamental
freedoms, at the mercy of changing policy decisions. Positive rights
are prone to being violated because of their conflict with negative
rights, the absence of a legally responsible duty bearer, lack of
resources, the need to make tradeoffs between competing objectives,
external shocks, or other factors outside the state’s control. The gap
between formally granted rights and their actual implementation is
particularly striking in the area of economic, social, and cultural
rights, including the right to development. The lack of enforcement
of these mainly nonjusticiable rights tends to have the vicious effect
of legitimizing the notion that human rights are somehow relative
or optional, that they can be temporarily violated for good reason,
thereby weakening and defeating the very concept of human rights
as a whole, in particular as they refer to fundamental civil and
political liberties.

Furthermore, if a country can carry on with the nonrealization of
a number of economic, social, and cultural rights, what does that
mean for the value of other rights that are claimed to be interrelated
and interdependent? There is already growing concern about the
disconnect between de jure and de facto rights.** Gross violations
of civil and political human rights are noticeably widespread, even
in countries that are party to international human rights treaties.
There is concern that the ratification of international human rights
treaties has no discernible effect on a government’s pattern of abuse.”
As noted by then UN Secretary-General Kofi Annan (2005, p. 64),
states have sought the membership of the Commission on Human
Rights “not to strengthen human rights but to protect themselves
against criticism or to criticize others.””*

Interestingly, it has become increasingly clear to the proponents
of a human rights-based approach to development that identifying
the obligations of the duty bearers of various economic, social, and
cultural rights is an extremely delicate matter, involving the identifi-
cation of complex causal relations. As Philip Alston (2004, p. 43—-44)
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puts it, sorting out the role of the various players ““will rarely be a
routine accounting matter which can be done with ease in the context
of complex development strategies” and to assume that decisions
on such complicated matters of development programming could
be informed by the recommendations of international human rights
bodies and mechanisms reflects a ““good deal of optimism.”** There
is, however, more room for optimism if one accepts the proposition
that, in the final analysis and regardless of the complexity of the
causal relations, core rights related to economic freedom and civil
and political liberties hold the key to economic development, includ-
ing the realization of various economic, social, and cultural goals.

Core Rights vs. Indivisible Rights

Despite the different nature of human rights and the issuance
of discernible sets of human rights instruments, the UN has long
considered the different categories of human rights as “interrelated,
interdependent, and indivisible,”** and that the realization of the
right to development would help promote the enjoyment of all
human rights and fundamental freedoms.* This interrelationship of
human rights, which can be traced back to President Franklin Delano
Roosevelt’s ““Four Freedoms’’ speech (1941),°® has since been
accepted as human rights orthodoxy.” Yet beyond the rhetoric, the
notion that each right remains indispensable to the whole without
any hierarchical categorization raises a number of logical issues,
especially when a subset of those rights (i.e., the economic, social,
and cultural rights) is subject to progressive realization.”® As a start-
ing point, if all rights are interrelated, interdependent, and indivisi-
ble, it is difficult to understand conceptually how some could be
realized progressively, without imperiling the whole. Furthermore,
with a number of human rights being defined as positive, one would
need to be sure that all possible positive rights had been identified
before declaring them interrelated, interdependent, and indivisible.
It is not clear, however, how this could be achieved and the list
drawn up, especially when opinions vary as to what such a list
should include.

Indeed, the rhetorical consensus that all human rights form an
indivisible whole suffers greatly from the fact that even some core
negative rights are largely absent from UN human rights instru-
ments. Economic freedom is a largely forgotten human right; the
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Universal Declaration scarcely dwells on it. The right to property,
while not completely omitted from UN discourse, has remained
peripheral to the main debate, including that on the right to develop-
ment.* The Declaration on the Right to Development only refers to
the right of peoples to self-determination, including the right to full
sovereignty over all natural wealth and resources, but does not
recognize the individual right to property, notwithstanding the fact
that the freedom to hold and legally acquire property, together with
the freedom from government expropriation of property (e.g., by
confiscatory taxation or inflation), is a major constitutive element of
development.” Other rights, such as the rights to engage in economic
activity, to produce, to earn a living, or to trade, are omitted alto-
gether, although they constitute the basic tools that all people—and
most notably the poor—can use to engage in economic activity and
to improve their economic condition.

Another key negative right missing in international human rights
law is the freedom of people to move across international bound-
aries, including for economic reasons. While the UN has a long
tradition of dealing with refugees, asylum seekers, and other migra-
tion flows caused by military conflicts, civil wars, political turmoil,
and ethnic and religious repression,* it does not deal with the more
massive migration motivated by economic and other personal fac-
tors.”2 In UN instruments, people’s rights are usually expressed in
terms of the situation of wage earners or migrant workers, such as
in the Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, which entered into force
in 2003. Although the convention aims only at fostering respect for
migrants” human rights—not at creating a right to migration—no
Western migrant-receiving country has ratified the convention, even
though the majority of migrants live in Europe and North America.”

However, notwithstanding the fact that international migration
has become a highly politically sensitive issue in many countries,*
one can reasonably argue that the right to migrate and to remit one’s
earnings to the home country belongs to the set of fundamental
freedoms that all individuals should be able to enjoy as human
beings. Although race, class, religion, and sex have retreated as
rationales for discrimination, it remains socially acceptable for geo-
graphical accidents of birth to be held against people for their entire
lives. Limits on immigration are necessary for all sorts of political
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and practical reasons (not the least the need to gradually deal with
the large stock of would-be migrants created by decades of govern-
ment restrictiveness), but these limits should be seen for what they
are: intolerable, and therefore hopefully temporary, curbs on the
freedom of people to pursue happiness wherever they might find it.

Furthermore, from a utilitarian point of view, migration can offer
many opportunities—to the migrants themselves; to the recipient
countries that gain a cheaper, often younger workforce; and to the
country of origin, notably in the form of remittance payments or
the migrants’ return home with added human capital (see the discus-
sion on economic freedom in chapter 5). The evidence is unequivocal.
Money sent back home by immigrants far outweighs development
aid both in volume and in reaching the intended beneficiaries.*
Although the provisions of the various UN human rights instru-
ments in this area may have represented common ground for agree-
ment among UN members at a certain point in time, they now appear
somewhat removed from the realities of today’s global economy.

Some dissonant voices have come to recognize that if every pos-
sible (positive) element of human rights is deemed essential or
necessary, then nothing will be treated as though it were truly impor-
tant. Alston (2004, p. 47) observes that while “many human rights
specialists are carefully trained to avoid any form of selectivity in
the name of the indivisibility and interdependence of all rights, it
is a misunderstanding of the consequences of this principle to sug-
gest that setting priorities is unacceptable.” Law professor James
Nickel (2004) has doubts about indivisibility and its relevance to
developing countries, given the daunting list of positive rights and
the limited resources available to realize them. It would seem that
the only practicable way of proceeding would be to recognize that,
from a development perspective (as opposed to a humanitarian
perspective), some human rights are more fundamental than others
and that those fundamental rights correspond to the protection of
all civil, political, economic, social, and cultural freedoms.

Economic Rights vs. Economic Needs

When economic human rights tend to become more aspirational
than legal, they also tend to confuse rights, needs, and wants. It is
often proclaimed, for instance, that individuals have the human
right to fulfill their basic needs or necessities and that “extreme
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poverty is a violation of human dignity and frequently represents
a violation of human rights”” (Bengoa 2005, p. 17). While this may
well be the case in most instances, the point is that poverty as such
is not a violation of human rights. Robinson Crusoe may enjoy all
possible freedoms on his island, yet remain poor. In a world of
relative scarcity, there can be only relative fulfillment of competitive
needs. The scarce resources that are spent to advance one particular
end are, by definition, an opportunity forgone for advancing another.
Resources used to fulfill the “right” to food could also have been
used to fulfill the “right” to education, health, or housing; or the
needs of one disadvantaged population group favored over another.
In fact, the concept of human ““needs” as it is often used (e.g., housing
needs, education needs, and other social needs) has little meaning,
asitimplies a sense of charity and represents the recipients as passive
beneficiaries (i.e., the object of development), whereas rights ought
to convey a sense of empowerment.

The human ability to make tradeoffs and substitutions among
various wants, desires, or demands in the face of limited and compet-
ing human capacities to fulfill them goes to the essence of what is
the nature of man. As observed by business school scholars Michael
Jensen and William Meckling (1994, p. 2), much policy disagreement
among philosophers, scientists, policymakers, and citizens arises
from substantial, though usually implicit, differences in the way we
think about human nature—"about the strength, frailties, intelli-
gence, ignorance, honesty, selfishness, generosity, and altruism of
individuals.” Human nature is not just about the selfish desire for
money, notwithstanding the fact that self-interest serves to promote
the overall general welfare of the public (A. Smith 1776, p. 14)* and
perhaps even the very concept of human rights (Finnis 1980)."

As noted by Nobel Prize-winning economist Ronald Coase (1976),
Adam Smith would not have thought it sensible to treat man as
a rational utility maximizer. He thinks of man as he actually is:
dominated, it is true, by self-love but not without some concern for
others, able to reason but not necessarily in such a way as to reach
the right conclusion, seeing the outcomes of his actions but through
a veil of self-delusion. Coase (1976, p. 116) concludes that ““if one is
willing to accept Adam Smith’s view of man as containing, if not
the whole truth, at least a large part of it, realization that his thought
has a much broader foundation than is commonly assumed makes
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his argument for economic freedom more powerful and his conclu-
sions more persuasive.”

In Jensen and Meckling’s analysis of the nature of man,* human
beings care about almost everything from knowledge, indepen-
dence, and the plight of others to peer approval, the arts, the weather,
and so on. The fact that every individual cares and is always willing
to make tradeoffs and substitutions constitutes the first universal
characteristic of the essence of human nature. The second is that
individual wants are unlimited, be they material or nonmaterial
wants, such as “solitude, companionship, honesty, respect, love,
fame, and immortality”” (p. 4). The third characteristic is that individ-
uals are maximizers. They act so as to enjoy the highest level of
value possible given their constraints and limits, be it on their wealth,
knowledge, time, or simply physical laws. The fourth characteristic
is that individuals are resourceful. Not only are they capable of
learning about new opportunities, they also engage in resourceful,
creative activities that expand their opportunities in various ways.
The authors conclude that the challenge for our society, and for all
organizations in it, whether profit-making or nonprofit enterprises
or government agencies, is to establish rules of the game that tap
and direct human energy in ways that increase rather than reduce
the effective use of scarce resources.

A rights-based approach to development that places the human
being as the “central subject” of development ought to recognize
and build on the few key characteristics of human nature that are
generally perceived to be universal. Short of changing the nature of
man, such an approach needs to recognize that human beings are
animated by unlimited altruistic and selfish motives that are being
pursued resourcefully and to the maximum possible. If one agrees
with the idea that human nature is such as to allow most people,
regardless of capabilities and circumstances, to organize and pro-
mote their lives, act creatively and productively, and advance them-
selves through ingenuity and entrepreneurial savvy, one can then
draw important lessons in the field of political economy to under-
standing and remedying poverty (Machan 2006a). Development
policies that promote and secure the (negative) individual right
to liberty and freedom would then provide the most appropriate
environment to unleash the potential of each human being to be
master of his or her own life and destiny.
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In contrast, development policies that view human nature and
the conditions of social life as rendering most people victims of their
circumstances—that is, mostly passive entities who must be moved
via positive state actions in order to thrive and escape the poverty
trap—are not only unlikely to address the fundamental causes of
poverty (at best its immediate consequences) but may even inadver-
tently perpetuate the very conditions of poverty they seek to address
in the first place (see discussion on development assistance in chapter
4). These two conceptions of human nature have historically led
to the two alternative political economy philosophies of classical
liberalism and welfare state egalitarianism, embodied in our contem-
porary era by Robert Nozick (1974) and John Rawls (1971), respec-
tively. While human beings can certainly be seen as both succumbing
to their harsh circumstances and being capable of overcoming such
circumstances if the environment allows them, development policies
(as opposed to humanitarian policies) ought to focus on the latter
in order to address the root of poverty.

Economic Rights vs. Economic Rights

Somewhat ironically, the content of most economic, social, and
cultural rights discussed in UN debates bears little relation to the
actual process of economic development.* The Declaration on the
Right to Development deals mainly with the proximate factors, not
the ultimate explanations of economic development. As we have
seen, most economic, social, and cultural rights constitute posi-
tive, nonjusticiable claims to free human beings progressively from
want. Although these claims can be realized progressively through
economic development, they are essentially an output of the devel-
opment process rather than an input. In addition, their sustainability
depends on the level and quality of development in each society.®
Economic development is not mainly about claims, whether claims
of citizens on the state or claims of developing countries on their
more developed counterparts; it is primarily about empowerment
and freedom.

A look at the economic, social, and cultural rights that would be
relevant from an economic development perspective—as opposed
to a humanitarian assistance perspective—would lead one to high-
light a completely different set of economic rights from the economic,
social, and cultural rights usually discussed in UN debates. In the
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same way that civil and political rights are about civil and political
liberties, economic, social, and cultural rights ought to focus first
and foremost on the protection of economic, social, and cultural
freedom. The key ingredients of economic freedom would include
personal choice, voluntary exchange (both domestically and interna-
tionally), the freedom to compete, and protection of persons and
property.” Institutions and policies that are consistent with economic
freedom would thus provide an infrastructure for voluntary and
free exchange (i.e., a market economy); a legal structure; a law
enforcement system that would not only put contracts into effect in
an evenhanded manner but also protect the property rights of own-
ers, including from governmental expropriation (e.g., through exces-
sive taxation and inflation); and a monetary arrangement that would
facilitate access to sound money. This would allow individuals to
be free to operate a business, invest earnings, and earn a living.
None of these considerations is given attention in UN debates on
the right to development.

Last, but not least, as noted earlier, the Declaration on the Right
to Development is agnostic about the kind of economic system best
able to promote development. In the same way that the declaration
glosses over economic freedom as a central constitutive element of
both human rights and development, it does not acknowledge that
the realization of the right to development depends on the extent
to which a market economy is in place—that is, the degree to which
it entails the possibility of entering into voluntary contracts within
the framework of a stable and predictable rule of law.” Such a
framework should uphold contracts and protect private property,
with a limited degree of interventionism in the form of government
ownership, regulations, and taxation. Emphasis on economic free-
dom would also require that institutions and policies refrain from
many activities, particularly those interfering with personal
choice, voluntary exchange, and the freedom to enter and compete
in labor and product markets. In particular, economic freedom is
reduced when taxes, government expenditures, and regulations are
substituted for personal choice, voluntary exchange, and market
coordination.
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For the past 20 years, the right to development has essentially
remained a controversial intellectual construct with little concrete
application. Although the source of much rhetoric in numerous
United Nations summits,' it has failed to translate into any jurispru-
dence at the supranational, national, or regional level. As argued
earlier, the reason for this has much to do with its conceptual short-
comings, including the original inconsistency in the pursuit of both
negative and positive rights for development purposes. However,
while a number of human rights experts have begun to downplay
the paradigm shift to be expected from the right to development,’
elements of a rights-based approach to development have started
to permeate the international community’s development objectives,
including the Millennium Development Goals, the poverty reduction
strategies of developing countries, and the official development
assistance (ODA) policies of developed countries. Although the prac-
tice of the right to development as sponsored by the UN is likely
to remain elusive, a genuine paradigm shift based on the promotion
of economic freedom, civil rights, and political liberties has begun
to emerge as a practical, alternative development strategy to lift
people out of poverty.

Right to Development in the UN

Since the adoption of the Declaration on the Right to Development
in 1986, the common message of all UN summits and conferences
could be summed up as a call for greater recognition of human rights
in development. The objective of “making the right to development a
reality for everyone and to freeing the entire human race from want”
has been reaffirmed in a number of world summits and conferences.
In particular, the World Conference on Human Rights held in Vienna
in 1993 is often considered an important milestone in putting human
rights center stage in the quest for sustainable development.* How-
ever, the numerous UN summits and conferences of the last decade
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have usually paid only lip service to the right to development, giving
it a mention in the declaration, but neglecting it in the plan of action
(Box 1).

UN members have been equally unsuccessful in advancing the
work on the right to development through UN resolutions, especially
as the resolutions have had a tendency to sound hollow and to
antagonize the UN and the Bretton Woods institutions. In particular,
the international community has failed to develop jurisprudence of
any significance on many of the principal economic rights contained
in the Covenant on Economic, Social and Cultural Rights and the
Declaration on the Right to Development.* In the context of the
50th anniversary of the Universal Declaration of Human Rights, the
General Assembly issued a resolution on the right to development
to express concern that “more than ten years after the adoption of
the Declaration on the Right to Development, and while noting that
new challenges and opportunities for development have emerged
in an increasingly globalized world, obstacles to the realization of
the right to development still persist at both the national and the
international levels, that new obstacles to the rights stated therein
have emerged and that the progress made in removing these obsta-
cles remains precarious.” Its main concern was that the Declaration
on the Right to Development was “insufficiently disseminated and
should be taken into account, as appropriate, in bilateral and multi-
lateral cooperation programmes, national development strategies
and policies and activities of international organizations.” Since
1998, annual follow-up resolutions have largely been variations
around these themes (Box 2).

Attempts were also made in various UN General Comments to
specify the content of a number of economic, social, and cultural
rights that underpin the right to development with the objective of
assisting state parties in the further promotion and implementation
of these rights.® Since 1988, General Comments have been issued on
the various provisions of the International Covenant on Economic,
Social and Cultural Rights, including on the nature of state parties’
obligations; the right to adequate housing; the right to adequate food;
the right to education; the right to the highest attainable standard of
health; and the right to water. However, while the purpose of these
General Comments is to clarify the exact scope of a given right, the
elaboration often raises more questions than it provides answers,
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Box 1. Selected UN Declarations on the Right to
Development

In 1986, the UN General Assembly adopted the Declaration
on the Right to Development (see Appendix). Its first article
states that ““the right to development is an inalienable human
right by virtue of which every human person and all peoples
are entitled to participate in, contribute to, and enjoy eco-
nomic, social, cultural and political development, in which
all human rights and fundamental freedoms can be fully
realized.”

In 1992, the UN Conference on Environment and Develop-
ment in Rio de Janeiro proclaimed that “human beings are at
the center of concerns for sustainable development” and that
“the right to development must be fulfilled so as to equitably
meet developmental and environmental needs of present and
future generations.”

In 1993, the Vienna Declaration reaffirmed that “the right to
development as established in the Declaration on the Right to
Development is a universal and inalienable right and an inte-
gral part of fundamental human rights”” and provided a com-
prehensive program of action. The declaration explicitly called
on the international community to support ““the strengthening
and promoting of democracy,” noting that ““democracy, devel-
opment and respect for human rights and fundamental
freedoms are interdependent and mutually reinforcing.” How-
ever, the interpretation that the right to development imposes
obligations on third countries and international organizations
was not shared by all UN members.

In 1995, the World Summit for Social Development in Copen-
hagen reaffirmed the link between human rights and develop-
ment and established ““a new consensus on placing people at
the centre of sustainable development, eradicating poverty,
promoting full and productive employment, and fostering
social integration in order to achieve stable, safe and just socie-
ties for all.”

(continued on next page)
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(continued)

In 2000, the UN Millennium Declaration confirmed that no
efforts would be spared “to promote democracy and strengthen
the rule of law, as well as respect for all internationally recog-
nized human rights and fundamental freedoms, including the
right to development.” It reiterated the commitment ““to mak-
ing the right to development a reality for everyone and to
freeing the entire human race from want” but did not mention
the right to development in the various follow-up reports by
the UN secretary-general on the Millennium Development
Goals.

In 2001, the World Conference against Racism, Racial Dis-
crimination, Xenophobia and Related Intolerance held in Dur-
ban affirmed ““the solemn commitment of all States to promote
universal respect for, and observance and protection of, all
human rights, economic, social, cultural, civil and political,
including the right to development, as a fundamental factor in
the prevention and elimination of racism, racial discrimination,
xenophobia and related intolerance.”

In 2002, the World Summit on Sustainable Development held
in Johannesburg made no mention of the right to development
nor, for that matter, of the expression “human rights.” It only
made reference to the commitment to “building a humane,
equitable and caring global society, cognizant of the need for
human dignity for all.” There is a reference to the right to
development in the Plan of Implementation, although again
only in very general terms.

In 2002, the Monterrey Consensus emphasized: “Good gov-
ernance, sound economic policies, solid democratic institutions
responsive to the needs of the people and improved infrastruc-
ture are the basis for sustained economic growth, poverty eradi-
cation and employment creation. Freedom, peace and security,
domestic stability, respect for human rights, including the right
to development, and the rule of law, gender equality, market-
oriented policies, and an overall commitment to just and

(continued on next page)
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(continued)

democratic societies are also essential and mutually reinforc-
ing.” However, with the exception of South Africa and the
United States, delegations did not mention human rights or
the right to development during the summit, preferring instead
to focus on the need to open markets to products originating
from developing countries and on the various possible means
of increasing development assistance (e.g., official develop-
ment assistance, allocation of special drawing rights, debt can-
cellation, and possible new sources of funding, such as interna-
tional taxation). South Africa recalled the commitment made
at the Millennium Summit ““to making the right to development
a reality for everyone and to freeing the entire human race
from want.” The United States emphasized that “developed
nations have a duty not only to share [their] wealth, but also
to encourage sources that produce wealth: economic freedom,
political liberty, the rule of law and human rights.” It further
noted that “liberty and law and opportunity are the conditions
for development, and they are the common hopes of mankind”
and called for “development from the bottom up, helping citi-
zens find the tools and training and technologies to seize the
opportunities of the global economy.”

In 2005, the World Summit in the context of the 60th session
of the General Assembly stressed that ““democracy, develop-
ment, and respect for all human rights and fundamental free-
doms were interdependent and mutually reinforcing’” and
“decided to further strengthen the UN human rights machinery
and to establish a UN Human Rights Council with the aim of
ensuring effective enjoyment by all of all human rights, includ-
ing the right to development.”

therefore underlining the inherent difficulty in delineating the scope
of positive rights. In general, they imply considerable state responsi-
bility and action and neglect important aspects of the issue under
consideration (Box 3).

In sum, while the right to development has been acknowledged
rhetorically as a priority in various international declarations for
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Box 2. Highlights of UN Resolutions on the
Right to Development

In 1999, the General Assembly underlined that “the full real-
ization of the right to development must be addressed within
a global context through a constructive, dialogue-based
approach, with objectivity, respect for national sovereignty and
territorial integrity, impartiality, non-selectivity and transpar-
ency as the guiding principles, taking into account the political,
historical, social, religious and cultural characteristics of each
country”” (United Nations 2000).

In 2001, to increase general consensus on the full implemen-
tation of the right to development, the General Assembly wel-
comed the Independent Expert’s proposal for a “development
compact”” between developing countries and the international
community—donor countries and international financial insti-
tutions.® The resolution also emphasized the need ““to address
and remedy the national and international dimensions of cor-
ruption” and urged states to take all necessary measures to
establish a firm legal structure for eradicating corruption. It
also emphasized the importance of the role of civil society,
free and independent media, national institutions, the private
sector, and other relevant institutions in the realization of the
right to development. Interestingly, it affirmed the importance
of equal rights and opportunities for women and men, includ-
ing property rights for women and their access to bank loans,
mortgages, and other forms of financial credit, taking into
account the best practices of microcredit in different parts of
the world (United Nations 2002).

In 2003, the General Assembly called on the UN agencies,
funds, and programs, as well as the specialized agencies, “‘to
mainstream the right to development in their operational
programmes and objectives,” and stressed ‘‘the need for the
international financial and multilateral trading systems to
mainstream the right to development in their policies and
objectives”” (United Nations 2004).

(continued on next page)
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(continued)

In 2004, the General Assembly emphasized “the important
link between the international economic, commercial and
financial spheres and the realization of the right to develop-
ment” and stressed, in this regard, ““the need for good gover-
nance and broadening the base of decision-making at the inter-
national level on issues of development concern and to fill
organizational gaps, as well as strengthen the UN system and
other multilateral institutions.” In keeping with the quest for
a new international order, the 2004 resolution also includes the
first reference to the “‘historical injustices that have undeniably
contributed to the poverty, underdevelopment, marginalization,
social exclusion, economic disparity, instability and insecurity
that affect many people in different parts of the world, in
particular in developing countries” (United Nations 2005).

* Under the development compact, developing countries would undertake
to fulfill their national human rights obligations, while the international com-
munity would provide resources and share costs, focusing on (a) trade and
access to markets, (b) debt adjustment for the poorest countries, (c) transfer
of resources and technology, (d) protection of migrants and labor standards,
and (e) restructuring of the international financial system.

more than two decades, the numerous resolutions of the General
Assembly and the Commission on Human Rights as well as the
General Comments have largely failed to translate its provisions
into any concrete application in the social and economic realities of
developing countries.® Similarly, there is no evidence of any rhetori-
cal reference to the right to development arising in national foreign
policy positions having an effect on development policies and prac-
tices. The right to development is neither mentioned as an explicit
dimension of the poverty reduction strategies nor generally referred
to in the national constitutions of developing countries. When the
underlying economic, social, and cultural rights are mentioned, such
as in the South African Constitution’s bill of rights (1996), they tend
to suffer from the same practical lack of relevance.” Incidentally, a
similar conclusion can be reached regarding the relevance of positive
rights enshrined in the constitution of many developed countries.®
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Box 3. General Comments: The Example of the
Right to Water

The General Comment on the Right to Water of 2002 requires
state action beyond the provision of water for drinking pur-
poses.? It involves extending water for environmental hygiene
and health generally, as well as for growing food. It also
involves accessibility, affordability, and nondiscriminatory
access to water; protection against contamination by harmful
substances and pathogenic microbes; and the monitoring and
combating of aquatic ecosystems that serve as a habitat for
disease. While the General Comment elaborates on the state
parties” obligations, as well as the obligations of actors other
than states, it leaves open a number of difficult economic issues
as to the sustainable intertemporal management of water
resources. As Salman and McInerney-Lankford (2004) observe,
while the General Comment highlights repeatedly the issue of
affordability of water, it is unclear what affordability means
and how it can be reconciled with the water resource experts’
call for cost recovery and full water pricing, or with the private
sector’s role in the management of water resources. Further-
more, the General Comment is silent on the duties or obliga-
tions of users in managing water resources, such as the duty
to conserve water, use it in a sustainable manner, or protect
and pay for it.

2 While the right to water is not explicitly provided for by the covenant, the
General Comment on the Right to Water recognizes the human right to water
“through derivation and inferences’” from a number of related economic rights
and “through an analysis of the centrality and necessity of water”” to other
rights under the International Bill of Human Rights and other international
legal instruments (e.g., the right of everyone to an adequate standard of living
for himself and his family, including adequate food, clothing, and housing,
and to continuous improvement of living conditions).

The right to development’s lack of practical significance is com-
pounded by the fact that the economic success stories of the last 60
years, especially the emergence of newly industrialized countries,
have all occurred without any explicit or implicit reference to the
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right to development and its underlying economic, social, and cul-
tural rights. Most of the constitutional frameworks and policy prac-
tices underlying these successful experiences emphasize the rights
and duties of peoples almost exclusively in terms of basic economic
freedom, as well as civil and political rights (i.e., negative rights),
such as the right to life, liberty, and security.

At the regional level, the right to development is seldom a
reference in regional North-South or South-South cooperation
agreements. For instance, human rights do not feature among the
objectives and principles of the New Partnership for Africa’s Devel-
opment,” although some of them resonate with those of the right to
development.” When development cooperation agreements include
human rights, such as in the European Union partnership agreement
with the African, Caribbean, and Pacific countries, they usually focus
on the promotion of basic civil and political rights rather than eco-
nomic, social, and cultural rights, or the right to development." The
right to development is also absent from the existing instruments
of multilateral cooperation, even for the agencies that have the most
explicit mandates on human rights (e.g., the International Labour
Organization; United Nations Educational, Scientific and Cultural
Organization; and United Nations Children’s Fund)."” Other agen-
cies, such as the World Bank and the International Monetary Fund,
have no explicit mandate on human rights, although many of the
same fundamental human rights principles of equity, nondiscrimina-
tion, participation, transparency, and accountability may be found
throughout the development programs and policies supported by
these institutions.

Human Rights, MDGs, and the PRSP Process

The Millennium Declaration (United Nations 2000) overlaps on
many points with the international human rights standards. Both
share a common commitment to promoting human rights, democ-
racy, and good governance and for “making the right to develop-
ment a reality for everyone.” In particular, the Millennium Develop-
ment Goals provide building blocks for human development, with
each goal echoing a key human right—the right to food, education,
health, and a decent standard of living—as enumerated in a number
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of human rights treaty bodies (Box 4).”* Goal 8, with its focus on
international cooperation, is in keeping with the international
responsibilities contained in the Declaration on the Right to Develop-
ment."* This has led observers to emphasize the consistency, com-
monality, and complementarity of the human rights and MDG
frameworks (e.g., Jahan 2002). Within the United Nations, both
frameworks are presented as overlapping, mutually reinforcing, and
complementary: the implementation of the Millennium Declaration
and the MDGs is expected to contribute to the progressive realization
of economic, social, and cultural rights, and vice versa.”

Similarly, many of the principles underlying the poverty reduction
strategy paper (PRSP) approach ring true with the Millennium Decla-
ration and the international human rights framework." For instance,
the PRSP emphasis on civil society participation mirrors the right
of individuals to take part in the conduct of public affairs, as well
as the related rights of association, assembly, and expression. The
insistence that PRSPs be country-driven corresponds with the right
of peoples to self-determination. Transparency of government pro-
cesses is consistent with the right to information. The introduction
of social safety nets echoes the right to a reasonable standard of
living, food, housing, health protection, education, and so forth. A
similar congruence can be found between the PRSP approach and
the key features of a rights-based approach to poverty reduction
(i.e., empowerment and participation; nondiscrimination and
equity; accountability and transparency; and rule of law and good
governance).”

However, notwithstanding the synergies between human rights
and the MDGs/PRSPs, the two frameworks have remained intrinsi-
cally different and largely independent, evolving in parallel and
reporting to separate constituencies. As Alston (2004, p. 7) puts
it, “Neither the human rights nor development communities have
unreservedly embraced a marriage between the two approaches”
and ““it would be a mistake to take this love-in too far, either at the
conceptual or empirical level.”

On the MDGs, human rights experts tend to emphasize that the
MDGs and related targets have no fixed normative content and are
essentially about objectives in the form of time-bound, narrowly
defined quantitative indicators with development aspirations lim-
ited to a few areas of human development. Indeed, although the
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Box 4. MDGs and Human Rights Standards

Millennium
Development Goal

Key Related
Human Rights Standards

Goal 1: Eradicate
extreme poverty and
hunger

Goal 2: Achieve
universal primary
education

Goal 3: Promote gender
equality and empower
women

Goal 4: Reduce child
mortality

Goal 5: Improve
maternal health

Goal 6: Combat HIV/
AIDS, malaria, and other
diseases

Goal 7: Ensure
environmental
sustainability

Universal Declaration of Human
Rights Article 25(1); ICESCR Article
11

Universal Declaration of Human
Rights Article 25(1); ICESCR
Articles 13 and 14; CRC Article
28(1)(a); CEDAW Article 10; CERD
Article 5(e)(v)

Universal Declaration of Human
Rights Article 2; CEDAW Article
2; ICESCR Article 3; CRC Article 2

Universal Declaration of Human
Rights Article 25; CRC Articles 6
and 24(2)(a); ICESCR Article
12(2)(a)

Universal Declaration of Human
Rights Article 25; CEDAW Articles
10(h), 11(f), 12, and 14(b); ICESCR
Article 12; CRC Article 24(2)(d);
CERD Article 5(e)(iv)

Universal Declaration of Human
Rights Article 25; ICESCR Article
12; CRC Article 24; CEDAW
Article 12; CERD Article 5(e)(iv)

Universal Declaration of Human
Rights Article 25(1); ICESCR
Articles 11(1) and 12; CEDAW
Article 14(2)(h); CRC Article 24;
CERD Article 5(e)(iii)

(continued on next page)
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(continued)

Goal 8: Develop a global Charter Articles 1(3), 55, and 56;

partnership for Universal Declaration of Human

development Rights Articles 22 and 28; CRC
Articles 4, 24(4), and 28(3);
ICESCR Articles 2(1), 11(1), 15(4),
22, and 23

Source: United Nations 2004.

Note: CEDAW = International Convention on the Elimination of All Forms
of Discrimination Against Women; CERD = International Convention on the
Elimination of All Forms of Racial Discrimination; CRC = Convention on the
Rights of the Child; ICCPR = International Covenant on Civil and Political
Rights; ICESCR = International Covenant on Economic, Social and Cultural
Rights.

MDGs are intended to improve people’s lives by expanding their
choices, freedom, and dignity, they do not explicitly contain the civil
and political rights dimensions that are crucial for human develop-
ment (other than the principle of nondiscrimination). In particular,
they do not mention expanding the right of people to participate in
the decisions that affect their lives. As noted by Alston (2005), there
is a lot to be said for terms such as governance, equity, participation,
and dignity, but unless rooted in identified standards, their meaning
is conveniently open-ended, contingent, and too often subjective.
Human rights critics of the MDG framework (e.g., Robinson 2003;
Alston 2004) point out that the MDG process is yet another
top-down, one-size-fits-all approach; it does not focus on peoples’
rights; it is selective and prone to accepting half measures; it could
reach its goals more easily by improving only the situation of those
who are already better off, hence complying with the letter but not
the spirit of the Millennium Declaration; and it could be used by
governments and donors to detract attention from the real human
rights issues. Pogge (2003) goes so far as to implicitly characterize
the MDGs as a crime against humanity, since the MDG approach
amounts to accepting that half of today’s poor will continue to live on
less than one dollar a day by 2015. In contrast, human rights—based
approaches lean toward emphasizing that governments should be
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held fully accountable to the standards reflected in their inter-
national human rights obligations.

On the PRSP process, human rights experts formulate similar
concerns that PRSPs are not anchored in rights; they look at poverty
in too narrow an economic sense, and the approach remains top-
down, with the international financial institutions (IFls) playing a
leading role. Far from being a change from the old structural adjust-
ment framework, PRSPs are perceived as being the same thing, only
with another name. In particular, the framework continues to be
inspired by the so-called Washington consensus, the ‘‘neoliberal,”
economic growth—driven model of development (Williamson 1990).
Key macroeconomic and structural issues in PRSPs are viewed as
being not open to criticism by developing states and peoples. Partici-
pation by civil society is perceived to be either inadequate or not
qualitative, and national ownership as more theoretical than real,
especially when democratically elected parliaments are not con-
sulted.” This uneasiness on the part of the human rights community
has also been justified by a sense of disempowerment in relation to
the IFIs, in particular the sentiment that there is no development
context in which it is considered appropriate, productive, or politi-
cally acceptable to mention human rights considerations. For
instance, Peter Uvin (2004, p. 47), professor of international humani-
tarian studies, expressed his surprise ““at the amount of skepticism,
if not outright hostility, that still prevails in much of the development
community toward human rights.”

Furthermore, the monitoring arrangements of the MDG and PRSPs
are perceived to be lacking in several respects from a human rights
perspective, including adequate opportunities for civil society inputs
in the process; sufficiently clear, comprehensive, and integrated sets
of standards; and the ability to mobilize both public and private
support in the event that inadequate progress is being made. At the
national level, mention of human rights is generally absent from
national MDG reports, reinforcing the view of those who see the
MDGs as a human rights—free zone. At the multilateral level, the
IMF-World Bank annual Global Monitoring Report makes only pass-
ing or indirect references to human rights (with the notable exception
of property rights). For instance, referring to the 2004 report, Alston
(2005) observes that, while a human rights dimension would appear
to be both obvious and unavoidable in relation to each of the four
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priority areas identified in the report to achieve the MDGs (ie.,
investment climate, governance, infrastructure, and social-spending
targeting), the report succeeds in either ignoring that dimension or
addressing it clandestinely.

Conversely, none of the treaty bodies within the United Nations
appears to make any significant use of any part of the MDG or PRSP
apparatus. As far as the Commission on Human Rights is concerned,
and particularly the work of the special rapporteurs whose mandates
are of the most obvious and direct relevance to the MDGs (i.e., the
rights to development, food, health, and housing), the MDGs have
not been taken on board in any sustained way (Alston 2004). They
have not significantly influenced the analytical frameworks used by
the rapporteurs; they do not feature in any applied sense in their
recommendations; and there is no sense that the MDG initiative can
contribute significantly to the human rights enterprise.

Overall, despite the obvious synergies and commonalities between
the human rights and development frameworks, neither has yet
taken the necessary steps to capitalize on the potential for a comple-
mentary approach. As Uvin (2004, p. 192) put it, much remains to
be done to develop “a language, a framework, a methodology for
conversations between economic thinking and rights thinking.” This
lack of communication may again reflect the ongoing quid pro quo
on the essence of economic development, in particular the respective
role of negative and positive human rights in these two frameworks.
From a development perspective, presenting the MDGs in terms
that highlight their status as universally recognized economic, social,
and cultural rights will do little to help bring about the resources
needed for their actual realization. From a human rights perspective,
the commitments made in the Millennium Declaration for promoting
human rights, democracy, and governance are just as important, if
not more so, than the MDGs, which are often seen as superfluous
and distracting.

This being said, there are versions of the MDG strategy that are
potentially very human rights—friendly (Alston 2004).” Indeed, the
proposition in this book is that such a coherent version should focus
on the respect for fundamental economic freedoms and civil and
political rights as the appropriate legal framework within which the
MDGs and PRSPs can be promoted and fulfilled from a human
rights perspective. Incidentally, all the actions listed by Alston (2005)
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to bring an authentic human rights perspective to the issue of gover-
nance in the MDGs and PRSPs are of a civil and political rights
nature. They include the elimination of laws and practices designed
to exclude or marginalize certain ethnic, linguistic, religious, or other
minority groups in their efforts to compete in the marketplace on
an equal footing; the removal of discriminatory laws and practices
that keep women from owning land; measures to ensure freedom
of association and freedom of speech; the provision of judicial or
other remedies in response to cases of discrimination; efforts to
ensure the free flow of information, including a free press, access
to economic statistics, and alternative sources of information; and
ways of ensuring free and fair elections.

Human Rights and ODA

Like the other aspects of the human right to development, the
relation between official development assistance and human rights
has been highly controversial. From a legal standpoint, experts have
long been discussing whether the commitment made by the interna-
tional community (i.e., donor countries and official multilateral
agencies) in a number of human rights instruments, including the
Declaration on the Right to Development, to cooperate in ensuring
development and eliminating obstacles to development, has risen to
the level of an international obligation under the norms of customary
international law. Some have advocated that the responsibility for
achieving the right to development or for meeting the MDGs, in
particular Goal 8 on developing a global partnership for develop-
ment,” be internationalized so that the international community is
responsible for providing resources or other forms of assistance to
meet the declared objectives. Others have emphasized that no UN
body, nor any group of governments, has accepted the proposition
that a government is obliged to provide specific assistance to any
other country. Moreover, the persistent rejection of such a claim by
developed countries, and the failure of even the most generous
donors to locate their assistance within the context of such an obliga-
tion, would present a major obstacle to any analysis seeking to
demonstrate that such an obligation has already become part of
customary law (Alston 2004).”"

From an economic perspective, the issue of whether the interna-
tional community has been able to formulate aid policies that foster
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economic development, including the realization of a number of
economic, social, and cultural goals, is also mired in controversy.
At an empirical level, it is generally admitted that the literature
offers only weak (and not uncontested) support for aid as a means
of boosting growth. While economists Burnside and Dollar (2000)
provide empirical support for the intuitive idea that aid would be
more effective if it were more systematically conditioned on good
fiscal, monetary, and trade policies, Easterly et al. (2003) offer new
doubts on the basis of new data. Looking at the component of aid
that is most likely to stimulate growth in the short run (i.e., budget
and balance-of-payments support; investment in infrastructure; and
aid for productive sectors, such as agriculture and industry), Clem-
ens et al. (2004) find a relatively strong positive, causal short-term
relationship between aid and economic growth, albeit with diminish-
ing returns. They also find some evidence that the short-term effect
on growth is somewhat larger in countries with stronger institutions
or longer life expectancies (better health). However, looking at the
long-run effects of aid on growth, they find no discernible effects,
thereby supporting earlier empirical findings (e.g., Hansen and Tarp
2001; Easterly 2003), as well as the more casual observation that
despite decades of institution building, low-income countries are
still characterized by the low level of capacity in public institutions.”
In a recent, de novo examination of the aid-growth relationship,
International Monetary Fund economists Rajan and Subramanian
(2005a) find that, after correcting for the bias that aid typically goes
to poorer countries or to countries with poor performance, there is
little robust evidence of a positive (or negative) relationship between
aid flows into a country and its economic growth. Perhaps more
surprisingly, they find no evidence that aid works better in a better
policy environment or geographical environment, or that certain
forms of aid work better than others.

Although there are examples of successful aid programs,? the
growing sentiment among many development practitioners with
concrete field experience is that a half century of development aid
has largely failed to achieve its declared objective. In particular,
whether with or without good intentions, aid appears to have been
of least benefit to the poorest countries, where the need is greatest.**
The history of aid would thus seem to be another history of unin-
tended consequences of policy actions (Merton 1936). At one
extreme, aid has been given for political reasons to incompetent
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dictators with wrong-headed economic policies and a record of
human rights abuses. In milder versions, aid has contributed to
maintaining corrupt, clientelistic regimes that had no incentive to
promote state capacity for development. As noted by professor Van
de Walle (2005, p. 35), ““Because low capacity facilitates rent-seeking
and clientelistic politics, the governments in the stagnant low-income
states are typically extremely ambivalent about strengthening their
own capacity.”” In these instances, aid has had the perverse effect
of undermining civil society, including private-sector development,
delaying political and institutional reforms, and even maintaining
regimes that might have fallen without external support. This is all
the more true for Africa, the poorest continent on earth and the
one that should have benefited the most from external assistance.
However, as recently pointed out by the Senate of Canada (2007,
p. ix): “Forty years of foreign aid has done little to propel Africa
from economic stagnation or to improve the quality of life on the
continent. Development assistance has been a holding pattern for
Africa at best, and a direct facilitator of poor governance and eco-
nomic mismanagement at worst.”

Another unintended consequence of aid has been the emergence of
a culture of dependency, whereby large volumes of aid and various
donor practices have undermined local ownership of the develop-
ment process and the generation of institutional capacity (Azam,
Devarajan, and O’Connell 1999). Other reasons why aid has proved
to be so disappointing have to do with the kind of public choice
and moral issues facing the aid industry itself. Aid agencies, aid
officials, and recipient governments face incentives to continue
increasing aid flows independently of how well those funds are
used.” Because the aid industry is in the politically correct, self-
proclaimed business of ““doing good,” aid—however responsibly
administered—has often been unaccountable in terms of results.”
Furthermore, aid advocates, including those critical of the way aid
has been delivered in the past, often appear to be subject to Moore’s
paradox.” They know that aid is not the answer to economic develop-
ment, but they do not believe it. For instance, despite his lucid and
well-argued assessment of the often-disastrous past effects of aid
on the world’s stagnant low-income states, Van de Walle (2005,
p- 34) still believes that “these countries will not develop without
foreign aid.”
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Looking forward, advocates of a sharp increase in foreign aid
suggest that the motivations for foreign aid have changed dramati-
cally in the recent past, so that aid allocation is more likely to be
rational today. Stern, Dethier, and Rogers (2005) emphasize that aid
effectiveness increased in the 1990s. Development aid is thought
to have helped create a positive investment climate by financing
infrastructure, helping to improve governance, and supporting
reform of macroeconomic policies, at least in countries with rela-
tively good policies and institutions (World Bank 1998). The argu-
ment goes that current aid volumes need to be more than doubled
if the MDGs are to be reached (Sachs 2005). The 2005 UN Millennium
Project claims, for instance, that only a comprehensive, well-focused
aid push will enable poor countries to overcome the multiple bottle-
necks ensnaring them in a vicious cycle of poverty.” Notwithstand-
ing a few harsh critics,* this view has received broad rhetorical
support, not only within the UN system® but also from an unlikely
compassionate alliance of rock stars, faith-based institutions, politi-
cians, and grass-roots activists. Among others, former Prime Minis-
ter Blair’'s Commission for Africa has called for a doubling of aid
levels over the next three to five years and for 100 percent debt
cancellation as soon as possible for poor countries in sub-Saharan
Africa. There have been recurring calls for a “Marshall Plan” for
Africa.®

Notwithstanding these calls for more aid, there is a growing
awareness among economists that a major rethink of the relationship
between donors and recipient governments is needed—beyond the
recycling of old ideas—to ensure that more aid will bring about a
structural transformation of the recipient countries.” One of the new
ideas in the aid industry is to enhance aid effectiveness through
greater “’selectivity,” that is, the notion that aid should be allocated
to countries that can do the most good with it because of sound
policies and institutions.* The Paris Declaration on Aid Effectiveness
(2005) provides the most recent plurilateral blueprint for enhancing
aid effectiveness through the promotion of a number of partnership
commitments, including to strengthen ownership, alignment, har-
monization, results, and accountability of aid policies.®

However, applying the principle of selectivity for enhancing aid
effectiveness is fraught with difficulties. First, a rigorously applied
selectivity strategy is unlikely to target countries with the greatest
need for poverty alleviation.*® This refers to the classical dilemma
that countries with good policies do not really need aid. In other
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words, aid would seem largely superfluous when countries get their
acts together, while it is wasted (if not downright harmful) when
they do not.” Either way, doubling aid money is not the answer.

Some would argue that a world without development aid is likely
to be a world in which private selectivity and conditionality would
have more credibility and thus lead to real conditionality and real
reform (Vasquez 1998). Second, while entailing a scaling-up of aid
inflows in a few selected countries, a rigorously applied selectivity
strategy is unlikely to lead to higher overall volumes of aid. This
refers to another dilemma (often downplayed by the donor commu-
nity) that it is contradictory to promote needs-based and selectivity
approaches at the same time (Van de Walle 2005). If all the donors
(rightly) decide to follow the same selectivity criteria (i.e., alignment
and harmonization principles) and concentrate on the few “good”
countries, these countries would have a major problem absorbing
that amount of concentrated aid. In particular, a significant scaling-
up of aid could bring about a new set of (unintended) macroeco-
nomic policy challenges in the countries selected (Gupta, Powell,
and Yang 2005; Heller 2005). Key among them would be the upward
pressure on the exchange rate caused by large aid inflows and the
related adverse effect on the competitiveness of the economy (the
so-called Dutch disease).* Also, large inflows of aid can easily com-
plicate governance and the management of fiscal and monetary
policy, especially in view of the weaknesses in the institutional envi-
ronment in many poor developing countries. For Razeen Sally (2005,
p- 5), “only the utterly naive or willfully disingenuous can aver that
good governance will result from aid that accounts for up to two-
thirds of government spending and 20-30 percent of national income
(as is proposed in the Sachs Report).”

From a human rights perspective, not only does development aid
rarely address human rights issues directly, but its politics and
psychology are often paternalistic and corrupting. This is, for
instance, emotionally captured by Bryan Mukandi, a medical doctor
now established in Ireland, when he writes, “In most cases, there
is something very paternalistic about aid, especially with respect to
Africa. It is often viewed as bailing out a people incapable of sorting
out their own issues. Not only does this lead to a perception of
Africans as being in some way inferior, it also does something much
worse. It often leaves us Africans with the very same idea, that we
are not capable of ourselves running our nations and that we are in
some way inferior to other races. ... Much of the justification for
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colonization was that Africans couldn’t rule themselves. It is as
though that argument persists.””¥

Asnoted, aid has propped up large, arbitrary, and corrupt govern-
ments while crowding out markets and individual economic free-
dom. Large aid flows tend to relieve social pressures that might
otherwise lead to demand for greater accountability; lead to greater
patronage spending, which in turn dampens pressures for democra-
tization; prevent independent social groups—precisely those most
inclined to demand political rights—from forming; and more gener-
ally, distort the notion of what development is all about in society.
Unlike trade, which encourages poor countries to boost production
and develop new ideas,” aid has often gone to leaders who run their
countries into poverty instead of developing them, with additional
resources going to those who can display the least development
(Norberg 2003). The problem is that aid sets up the wrong incentives.
For instance, giving aid on the basis of a country’s financing gap
can create perverse incentives for the recipient.* The larger the finan-
cing gap, the larger the aid, and the lower the savings of the recipient.
This can create an incentive for the recipient to neglect marshaling
its own resources for development (Easterly 2001). In recognition
that aid can do more harm than good, the Organisation for Economic
Co-operation and Development observed that donors’ actions may
affect human rights outcome in developing countries in negative
ways. They can inadvertently reinforce societal divisions, worsen
corruption, exacerbate violent conflict, and damage fragile political
coalition (OECD 2007).

At a more conceptual level, the relation between human rights,
aid, and development is at the center of one’s conception of develop-
ment. Is development essentially a matter of entitlement and search
for equality of results (i.e., the right of peoples to receive the external
assistance they need for their development),” or is development a
matter of empowerment and promotion of equal opportunities
(i.e., the right of each individual to pursue his or her own develop-
ment)? Although the UN’s current effort to double worldwide aid
flows can be seen as part of a pattern to reinvent foreign aid largely
along the same old lines,” many bilateral donors and multilateral
development agencies have started to reformulate their relationships
with recipient governments in focusing primarily on increasing the
effectiveness of aid, including via a more appropriate framework
for empowering people through the promotion and protection of
economic freedom and civil and political rights institutions (Box 5).*
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Box 5. Human Rights in Selected Bilateral Development
Cooperation

At the 2002 Monterrey Conference, the United States called
for greater aid selectivity and announced the establishment
of a new aid mechanism, the Millennium Challenge Account,
devoted to projects in nations that “govern justly, invest in
their people and encourage economic freedom.”” Noting
that “pouring money into a failed status quo does little to
help the poor, and can actually delay the progress of reform,”
countries selected to receive assistance under the MCA should
demonstrate commitments to (a) governing justly and demo-
cratically (i.e., promoting political pluralism, equality, and the
rule of law; respecting human and civil rights, including the
rights of people with disabilities; protecting private property
rights; encouraging transparency and accountability of govern-
ment; and combating corruption); (b) investing in their citizens,
particularly women and children (i.e., promoting broad-based
primary education and strengthening and building capacity to
provide quality public health and reduce child mortality); and
(c) encouraging economic freedom (i.e., encouraging citizens
and firms to participate in global trade and international capital
markets; promoting private-sector growth and the sustainable
management of natural resources; strengthening market forces
in the economy; and respecting workers’ rights, including the
right to form labor unions). Although the United States has
remained opposed to the overall approach of the right to devel-
opment as promoted in the United Nations, the underlying
MCA principles resonate closely with the overarching objec-
tive of placing the human being as the central subject of
development.

In 2005, Canada announced a major overhaul of its develop-
ment assistance (CIDA) aimed at strengthening the effect and
effectiveness of its development cooperation through greater
focus in fewer sectors (good governance; health, with a focus

(continued on next page)
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(continued)

on HIV/AIDS; basic education; private-sector development;
environmental sustainability; and gender equality) and coun-
tries.” In particular, the focus on good governance will be built
around five main pillars: (a) democratization (to support demo-
cratic institutions and practices, including electoral and legisla-
tive systems, and citizen engagement, particularly by women)
and the role of civil society in the political process; (b) human
rights (to support the promotion and implementation of human
rights, including the rights of women and of children, particu-
larly those affected by conflict, gender-based violence, and
natural disasters); (c) the rule of law (to support legal and/or
judicial reform with a focus on institutions, including strength-
ening the judiciary, the bar, and legal-aid systems); (d) public-
sector institution and capacity building (to support the building
up of core institutions and technical and managerial competen-
cies, including oversight, accountability, and anti-corruption
measures); and (e) conflict prevention, peace building, and
security-sector reform, including integrating conflict indicators
and early warning systems; demobilization of former combat-
ants; truth and reconciliation commissions, small-arms collec-
tion programs; and policing, transparency, and oversight of
security organs.

In 2005, the European Commission adopted a new develop-
ment policy that put poverty eradication and long-term devel-
opment at its core. To achieve this objective, the commission
introduced a single framework of principles for the 25 Euro-
pean Union members based on the complementary aims of
promoting good governance (including the capacity of states
to ensure respect for the rights and freedoms of their citizens
and democratization) and respect for human rights (including
civil and political rights; economic, social, and cultural rights;
children’s rights; equality between men and women; sexual
and reproductive rights; and the rights of minorities and

(continued on next page)
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(continued)

indigenous populations). Such a shift in emphasis in favor of
good governance and human rights was already visible in
the focus and content of a number of national development
assistance policies in the EU. For instance, Sweden (Sida) intro-
duced a new aid policy for global development centered on
fundamental values, such as democracy and good governance,
respect for human rights, and equality between women and
men, and based on two perspectives—the rights perspective
and the perspective of the poor. Similarly, the aid policies of
Denmark (DANIDA), Norway (NORAD), Switzerland (SDC),
and the United Kingdom (DFID), to cite a few, also emphasize
the importance of freedom, democracy, and human rights,
including equal rights and opportunities for women and men
in all areas of society, as main goals of their bilateral develop-
ment cooperation.©

* As noted by Marks (2003b, p. 137), ““Paradoxically, the United States
opposes or is reluctant to recognize development as an international human
right, and yet the current administration has proposed to nearly double its
development spending under a program that is strikingly similar to the interna-
tional right to development model.”

® Canada will reorient its overall bilateral programming in a core group of
developing countries that “have demonstrated they can use aid effectively.”
Criteria for assessing the ability of countries to use aid effectively will include
the quality of economic management, structural policies, policies for social
inclusion and equity, and public-sector management and institutions. It will
alsobe based on the World Bank’s Country Policy and Institutional Assessment,
which assesses a country’s policies and institutional framework to support
poverty reduction, sustainable growth, and effective use of development
assistance.

¢ Piron (2004) cites examples of bilateral policy statements adopted in the
late 1990s and early 2000s by a number of EU members. They include Realising
Human Rights for Poor People (London: DFID, 2000); Handbook in Human Rights
Assessment: State Obligations, Awareness and Empowerment (Oslo: NORAD, 2001);
Justice and Peace: Sida’s Programme for Peace, Democracy and Human Rights (Stock-
holm: Sida, 1997); Country Strategy Development: Guide for Country Analysis from
a Democratic Governance and Human Rights Perspective (Stockholm: Sida, 2003);
Promoting Human Rights in Development Cooperation (Geneva: SDC, 1997); and
Creating the Prospect of Living a Life of Dignity: Principles Guiding the SDC in Its
Commitment to Fighting Poverty (Geneva: SDC, 2004).
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Part II. The Economics and Institutions
of the Human Right to
Development

The macroeconomics of the right to development is about the
linkages between human rights, capital accumulation, and wealth
creation. In line with Armatya Sen (1999), if human rights are to be
the primary end and the principal means of development, as he
views the expansion of freedom in this light, they ought to be con-
cerned with the removal of substantial unfreedoms that leave people
with little choice and opportunity for exercising their reasoned
agency.

In this second part, it will be argued that the advancement of a
free society provides the economic paradigm, institutional frame-
work, and policy agenda for considering human rights and develop-
ment in a consistent manner. The argument is that a rights-based
approach, grounded in economic freedom and civil and political
rights, offers the core conditions for a successful and sustainable
development enterprise—individual or collective. This does not sim-
ply mean small, technical add-ons or improved discourse on human
rights, but is more about the effective mainstreaming of economic
freedom and civil and political rights in development strategies and
macroeconomic policies. It aims at challenging Uvin’s view (2002,
p- 7) that there is less to the emerging human rights approach in
the development regime than meets the eye and that much of it is
about the quest for the moral high ground: “draping oneself in the
mantle of human rights to cover the fat belly of the development
community while avoiding challenging the status quo too much,
cross-examining oneself, or questioning the international system.”

From an economic standpoint, the proposition is that the extent
to which human interaction in society is formed around the concept
of freedom constitutes the ultimate determinant of development, the
ultimate cause of why economic agents actually accumulate, create,
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and invent. Although a general theory of economic growth continues
to elude the economist profession,' the idea that differences in socie-
ties” institutional arrangements are the fundamental cause of differ-
ences in economic performance has gained enormous momentum in
recent years. Since the seminal work of Nobel Prize winner Douglass
North, it has become clear that, while factor accumulation, innova-
tion, and technological progress explain the mechanics of economic
growth, they are not the causes of growth, they are growth (North
and Thomas 1973). To pinpoint the ultimate determinants of growth,
one needs to push the question back one step further and ask why
human accumulation and innovation advance at different rates in
different countries or groups of countries. Although the growing
consensus is that the answer has to do with differences in institutions,
some have tried to push the issue back even further to ask why
institutions differ across countries in the first place. For instance,
economists Daron Acemoglu and James Robinson (2004), from MIT
and Harvard University, suggest that political institutions and the
distribution of resources are the fundamental determinants of insti-
tutions and therefore of growth.” Pushing the issue back even more,
the proposition in this book is that the extent to which human
interaction in society is shaped by freedom determines the norms,
value, and nature of institutions and constitutes the ultimate deter-
minant of growth.

Applying this proposal to macroeconomic policymaking suggests
that stabilizing and adjusting economies by the book’” are unlikely
to address the ultimate factors of economic development but only
its proximate manifestations. To address the more ultimate factors,
policymaking needs to focus on the establishment of institutions
and implementation of policies consistent with a free society.

The three chapters in this part develop a broad policy-oriented
framework for thinking about the macroeconomics of the human
right to development. Chapter 5 presents the key features of a macro-
economic paradigm consistent with human rights. Chapter 6 ana-
lyzes the main institutional dimensions needed to support such a
rights-based paradigm, and Chapter 7 examines the set of macroeco-
nomic policies that are consistent with the economic paradigm and
institutions of a free society.
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Development as freedom is a powerful economic paradigm.' It
elevates the process of development to the exercise of the human
right to freedom. By themselves, the pieces of the paradigm are
straightforward: first, it emphasizes the key role played by economic
freedom in achieving sustainable development; second, it takes into
account all the other dimensions of individual freedom (i.e., social,
cultural, civil, and political) as also being part of the economic arena
and mutually supporting economic freedom; and third, it limits the
role of the state to that of an effective guardian, enforcer, and pro-
moter of individual freedom in all its dimensions. In contrast to the
right to development as defined and elaborated within the United
Nations system in terms of claims on nation-states and on the
broader international community, the proposed macroeconomic par-
adigm aims at placing the human being in charge of his own develop-
ment in a unified and coherent system of thought.

Economic Freedom

Economic freedom is in itself part and parcel of the basic liberties
that people have reason to value. As Sen (1999, p. 6) puts it, “The
freedom to exchange words, or goods, or gifts does not need defen-
sive justification in terms of their favorable but distant effects; they
are part of the way human beings in society live and interact with
each other (unless stopped by regulation or fiat).” To this, one could
add the no less basic—yet grossly violated—liberty that all human
beings should have to move freely both within and across national
boundaries.? Economic freedom in all its dimensions, therefore, has
an intrinsic value irrespective of its effect on economic growth and
development, and this value is not limited to egotism and selfishness.
Indeed, freedom has been defined as ““a state in which each can use
his knowledge for his purposes”” (Hayek 1973, pp. 55-56). As noted
by professor of history Jerry Muller (2002, p. 367), Hayek thought
that Adam Smith’s definition of freedom (1776) as a situation in
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which “every man, so long as he does not violate the laws of justice,
is left perfectly free to pursue his own interests in his own way”’
inadvertently suggests “a connection of the argument for individual
freedom with egotism and selfishness,” while “interests”” should be
understood in the broader sense of “purpose’” as covering egotistical
or altruistic, idealistic, or materialistic goals.

Yet even since Adam Smith, it has been recognized that economic
freedom could simultaneously serve a broader utilitarian motive.
Economic freedom and free markets give spontaneous satisfaction
to people’s demands and constitute the main engine for technological
progress and economic growth (Easton and Walker 1997). In turn,
sustained, vigorous economic growth creates the conditions for
achieving various human development goals, including economic,
social, and cultural.* Benjamin Friedman (2005, p. 4) argues that
economic growth gives benefits far beyond the material: it brings
““greater opportunity, tolerance of diversity, social mobility, commit-
ment to fairness and dedication to democracy.” And conversely,
when there is economic stagnation or decline, the citizen’s “‘moral
character” tends to decline accordingly, there being less tolerance,
less openness, and less generosity to the poor and the disadvantaged.
Although clearly at variance with the human rights orthodoxy about
the meaning of economic rights, economic freedom is the recognition
that being forced not to behave according to one’s preferences is
utility reducing and costly. The main dimensions of economic free-
dom include the freedom to hold and legally acquire property; the
freedom to engage in voluntary transactions, inside or outside a
nation’s borders; the freedom from government control of the terms
on which individuals transact; the freedom from government expro-
priation of property (e.g., by confiscatory taxation or unanticipated
inflation); and the freedom to move freely within and across interna-
tional boundaries.

That economic freedom is an important factor contributing to
economic growth and development is probable on purely theoretical
grounds. As Berggren (2003) surveyed, there are several reasons
why institutions and policies guaranteeing economic freedom con-
ceivably have the capacity to provide growth-enhancing incentives:
they promote a high return on productive efforts through low taxa-
tion, an independent legal system, and the protection of private
property; they enable talent to be allocated where it generates the
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highest value; they foster a dynamic, experimentally organized econ-
omy in which not only a large amount of business trial and error
can take place, but also competition among different players, because
regulations and government enterprises are few; they facilitate pre-
dictable and rational decisionmaking by means of a low and stable
inflation rate; and they promote the flow of goods, capital, labor, and
services to where preference satisfaction and returns are the highest.

In particular, the freedom to move across national boundaries has
the capacity to provide superior development outcomes and “win-
win-win”’ results for the migrants themselves as well as for both
sending and recipient countries.” From the perspective of the migrant
worker,® the most important development effect of migration is its
direct effect on income and welfare as the migrant moves to areas
where his or her work is more valued. In a corrupt environment, it
allows one to realize his or her potential abroad without indulging
in local corruption. Significant indirect effects also accrue to consum-
ers in recipient countries, through lower prices, and to remittance
recipients in the sending country (Ratha 2005). In particular, econo-
mists Caglar Ozden and Maurice Schiff (2006) show that the surge
in international remittances in recent years has reduced the level,
depth, and severity of poverty in recipient countries; increased
investment in human capital (education and health) and other pro-
ductive activities, including housing construction; reduced child
labor and raised the level of child education; and increased entrepre-
neurship. Migration for the individual migrant also goes beyond
economics. As pointed out by Indian economist Dilip Ratha (2008),
having someone who is doing well abroad brings confidence to the
family: “They can hold their heads high.” Overall, like most other
economic flows, migration operates as an equilibrating mechanism
allowing for greater wage and income equality between sending
and receiving regions.

Although the composite, multidimensional concept of economic
freedom does not lend itself to easy measurement and quantitative
analysis, differences in how countries deal with economic freedom
are a fundamental cause of cross-country differences in economic
prosperity. A number of research institutions (e.g., the Fraser Insti-
tute, Freedom House, and the Heritage Foundation) have tried to
systematically identify, quantify, and weigh various components of
economic freedom, including measurement of the freedom to hold
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and exchange property, the freedom to participate in the market
economy, the freedom to operate a business, the freedom to invest
earnings, the freedom to exchange freely domestically and interna-
tionally, the freedom to earn a living, and the freedom from govern-
mental expropriation (including through excessive taxation and
inflation).” In their survey of the issue, Hanke and Walters (1997)
found that, although varying in emphasis and approach, the three
most common indexes of economic freedom® have significant power
to explain variation in per capita national income.’ Not surprisingly,
all three indicators are also highly correlated and produce country
rankings that have much in common." In the same vein, Blume and
Voigt (2005), looking at an even broader set of human rights data,
note that income per capita and the human development index are
highly correlated among all four categories of human rights they
focus on (basic human rights, property rights, civil rights, and eman-
cipatory rights)."

In quantitative terms, using the Economic Freedom of the World
index reported by the Fraser Institute from 1980 to 2000,"> Gwartney
and Lawson (2004) found that, controlling for initial conditions,”
the average annual growth rate of real gross domestic product per
capita of countries with an EFW rating in the first tier was 3.4 percent,
compared with 0.4 percent for countries whose rating was in the
third tier. When developed countries are omitted from the analysis,
the differential growth rates between the persistently free and the
persistently unfree developing economies are even greater. The per-
sistently free least developed countries grew at an annual rate of
5.2 percent during the two decades, compared with 0.6 percent for
the least free group. The 10 most free economies out of those with
low incomes in 1980 grew more than four times the average of the
other countries. Countries with more economic freedom also tend
to achieve far better social outcomes.* They have substantially higher
per capita incomes, including for the poorest 10 percent of the popu-
lation;" they have longer life expectancy, higher adult literacy, lower
infant mortality, lower incidence of child labor, better access to
improved (treated) water sources, and greater overall “human devel-
opment” achievement as measured by the UN. Economic freedom
is also associated with smaller shadow economies and lower percep-
tions of corruption (as measured by Transparency International), as
fewer regulations, taxes, and tariffs reduce the opportunities for
corruption available to public officials.
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The key lessons drawn by Gwartney and Lawson (2003) from
their analysis of cross-country differences in income levels and the
long-run growth process are that (a) the maintenance of institutions
and policies consistent with economic freedom over a lengthy period
of time is a major determinant of current cross-country differences
in per capita GDP;*® (b) an institutional and policy environment
consistent with economic freedom is a key determinant to invest-
ment, including foreign direct investment; and (c) economic freedom
not only exerts an effect on the level of investment, but also influences
growth by improving investment productivity.

Indeed, the unprecedented period of economic growth and devel-
opment that the world has witnessed in the postwar period would
seem directly related to the worldwide increase in economic free-
dom. According to the EFW index, there was considerably more
economic freedom in the world in 2005 than in 1980," reflecting the
fact that, during the last two decades, many countries have adopted
more market-oriented policies, followed a more stable monetary
policy, cut marginal tax rates, reduced tariffs, liberalized controls
on exchange rates and interest rates, and eliminated restrictions on
current and capital transactions (Cole 2003). Chief among them, the
transformation of China and India into dynamic private-sector-led
economies and their integration into the global economy have been
among the most dramatic economic developments of recent decades.
While China was still characterized in 1978 by a deep distrust of
the market system, egalitarianism and reliance on collective efforts,
and a policy of extreme self-reliance bordering on autarky (Bell,
Khor, and Kochhar 1993), more than two decades of market-oriented
reform have brought visible economic success, including the lifting
of hundreds of millions of people out of poverty.”* Of course, one
has to admit that fundamental freedom rights are by no means
secure in China. Nevertheless, the step from Mao’s to Deng’s rule
was a qualitative leap toward liberty (Weede 2008)."” Similarly, much
of India’s economic strength in the last 15 years can be ascribed to
a broad range of market-oriented reforms undertaken following the
1991 crisis and aimed at liberalizing and deregulating the economy
both domestically and externally (Bhagwati 1993; Luce 2006). In
short and to quote Economics professor Jagdish Bhagwati (1999, p.
4): “It is not difficult to assert that economic freedom is likely to
have a favorable effect on economic prosperity, for the simple reason
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that the last fifty years of international experience more or less
confirm the fact that wherever governments used markets more and
engaged in more open policies in foreign trade and investment,
indeed in more economic freedom of different kinds, their countries
have tended to prosper. By contrast, those countries that turned
inward and had extensive regulations of all kinds on domestic eco-
nomic decision-making in production, investment and innovation
are the countries that have really not done too well.”

Notwithstanding the strong theoretical underpinnings and empir-
ical evidence of the virtue of economic freedom,? a number of econo-
mists have questioned the causal relationship between economic
freedom and economic growth, suggesting that it may have more
to do with the tendency of rapidly growing economies to liberalize
economically and politically than economic freedom per se causing
growth. Haan and Siermann (1998) find that the positive effect of
economic freedom on economic growth is not robust, but depends
on the indicator of economic freedom used. Haan and Sturm (2000)
conclude that while greater economic freedom will lead a country
more rapidly to a steady state of economic growth, the level of this
steady state of growth itself is unaffected by the degree of economic
freedom. In a further analysis, Haan, Leertouwer, and Sturm (2002)
maintain that the various, largely ad hoc indexes of economic free-
dom are not robustly related to economic growth.

Skeptics notwithstanding, most economic scholars tend to support
the notion of an overall positive causal relationship between eco-
nomic freedom and economic growth.” Robert Barro (1997) from
Harvard University provides empirical evidence supporting the idea
that free markets and maintenance of property rights foster economic
growth. Gwartney and Lawson (2004) found that increases in eco-
nomic freedom, as measured by the EFW index, led to more growth
in the future (changes in economic freedom during the 1980s were
associated with higher rates of economic growth during the 1990s),
but higher growth rates did not improve future EFW index ratings.
However, they note that the EFW does not suggest that countries
moving from the least free EFW quintile to the most free will rapidly
achieve a GDP per capita similar to those countries in the most
free grouping. Instead, the relationship between current economic
freedom ratings and GDP per capita indicates that institutional
change typically occurs gradually. In other words, economic freedom
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is key to economic development but is no quick fix. In a more
rigorous empirical testing of the causal relationships among eco-
nomic freedom, democracy, and growth,? both Farr, Lord, and
Wolfenbarger (1998) and Vega-Gordillo and Alvarez-Arce (2003)
found that economic freedom fosters economic growth but that there
is no statistically significant causality running from growth to eco-
nomic freedom. This conclusion is corroborated by a number of
econometric studies surveyed by Berggren (2003). In particular,
although the results show that increased economic freedom exerts
a positive influence on the development of economic wealth, there
isno evidence of any study showing that economic freedom hampers
growth or is associated with lower GDP per capita.

As to the relevance of the normative concept of economic freedom
for economic policy formulation, it is worth noting that the various
indicators and subindicators for measuring economic freedom used
by the Fraser Institute, Freedom House, and the Heritage Foundation
directly relate to instruments of government policymaking—from
the legal structure and security of property rights to the size of
government expenditure, taxes, and enterprises; the access to sound
money; the freedom to trade internationally; and the regulation of
credit, labor, and business.”? As noted by Hanke and Walters (1997),
these indicators make no attempt to gauge the effect of a country’s
natural, physical, or human resources on economic development;
instead, the indicators reflect institutions that can be changed
(though perhaps not easily or cheaply) by political means. In turn,
the lack of institutions and policies consistent with economic free-
dom goes a long way toward explaining why the income levels of
some developing countries do not converge toward the higher
income of their more developed partners—the so-called convergence
puzzle—in spite of diminishing returns on factor allocation and
diffusion of technologies. According to Gwartney and Lawson
(2004), once the quality of institutions, as measured by the EFW
index, is held to be constant across countries, the expected trend
toward income convergence emerges. The establishment of institu-
tions and promotion of policies consistent with economic freedom
would thus appear paramount for unleashing the forces at play in
economic development and economic convergence.

Civil Rights and Political Liberties
From a human rights perspective, economic freedom is only one
dimension—though one of paramount importance—of individual
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freedom. Other dimensions, such as those related to civil rights and
political liberties, are equally fundamental. To paraphrase some UN
terminology, economic freedom, civil rights, and political liberties
would indeed seem indivisible, interdependent, and interrelated.
All three dimensions of freedom essentially aim at freeing human
beings from various types of state and nonstate violence and
unfreedoms.”

From a utilitarian perspective though, the issue becomes one of
the relationship between civil and political rights and economic
growth. A country may be liberal in a political sense—that is, be
highly democratic with protection of all major civil rights and politi-
cal liberties—yet adopt policies that conflict with economic freedom.
Conversely, a country may promote economic freedom while not
respecting or guaranteeing civil and political rights.” Although there
is plenty of anecdotal evidence to support all manner of combina-
tions at any given point in history (from the dictatorial communist
regimes that were able to achieve substantial social and scientific
achievements to the political regimes that underpinned the East
Asian economic miracle in the 1980s and the current Chinese experi-
ence), the fact remains that no model has proved sustainable without
respecting economic freedom cum civil and political freedoms, or
at least not without major amendments.? China’s economic miracle
cannot be divorced from the fact that, compared with 25 years ago,
the Chinese increasingly have the freedom to decide where they
want to work, in many cases where they want to live, and whether
they want to start a business or hire personnel, and that a semblance
of democracy is taking root at the local, village level. In that sense,
Francis Fukuyama'’s insight (1992) that countries will converge, at
times painfully, toward the liberal market-economy democratic
model would seem to remain valid.

A number of theoretical arguments have been advanced to make
the case that civil and political freedom and economic freedom are
mutually reinforcing.” Civil and political freedom is expected to
facilitate the functioning of the market economy by developing a
more predictable and stable institutional framework for engaging
in productive transactions, including better protection of property
rights (M. Friedman 1962). This has a positive influence on economic
growth through higher savings and investment rates, and lower
rents associated with corruption, government controls, and the non-
respect of the rule of law. Democracy is also usually associated with
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greater gender equality, higher levels of female education, lower
reproduction, and infant mortality, all factors contributing to foster-
ing economic growth. Amartya Sen (1999) is of the view that securing
economic rights will not achieve the expected economic benefits in
case of violation of civil and political rights. When the state does
not refrain from physically harming its citizens (from arbitrary
imprisonment to politically motivated killings), the resulting climate
of fear and anxiety is unlikely to be conducive to investment and
growth. Dani Rodrik (2000) from Harvard University conjectures
that democratic countries would favor higher-quality growth, that
is, a more predictable long-term growth rate, greater short-term
stability, better resilience to adverse shocks, and a more equitable
distribution of wealth.

However, other scholars have questioned the economic effects
of civil and political rights, highlighting in particular the possible
growth-hindering aspects of democracy.? In particular, majority suf-
frage tends to redistribute income and therefore reduce efficiency.
Representative legislatures allow well-organized interest groups to
lobby and legally appropriate resources at the expense of other
groups and society as a whole. Democratic governments that try to
maximize tenure tend to respond to popular demands for greater
immediate consumption and spending at the expense of future
growth. This line of argument echoes Friedrich Hayek’s insights
(1960) that while basic human rights and property rights have a
positive effect on welfare and growth, a high degree of social rights
(positive rights) could become counterproductive, even when demo-
cratically decided.

The question of the utilitarian value of civil rights and political
liberties in the perspective of development is therefore of an empiri-
cal nature. Although the empirical studies on the relationship
between civil and political rights and economic development are far
from conclusive, many of them conclude that freedom in all its
economic, civil, and political dimensions tends to favor economic
growth and stability. Chong and Calderén (2000) show that improve-
ments in the institutional framework have a positive influence on
economic growth, especially in poor countries. Sah (1991) observes
that authoritarian regimes exhibit a larger variance in economic
performance than democracies, whereas Isham, Kaufman, and Prit-
chett (1997) find that substantial violations of civil and political rights
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are related to lower economic growth. More recently, Blume and
Voigt (2004), using a comprehensive set of human rights data, show
that high levels of human rights are significantly conducive to eco-
nomic growth and welfare. None of the four groups of rights they
use (derived from economic freedom and civil and political rights)
is ever found to have a significant negative effect on their various
economic variables. Basic human rights and property rights are
conducive to investment, whereas property rights, civil rights, and
emancipatory rights are found to have a discernible effect on produc-
tivity gains. Robert Barro (1997) observes that democracy has a
nonlinear effect on growth. Any increase in political rights initially
increases growth, but this tends to ease off once a certain level of
democracy is attained. His own interpretation of these results is that,
in the strictest dictatorships, increased freedom stimulates growth
by limiting government abuse. But after achieving some degree of
political freedom, further increases in democracy hinder growth by
intensifying the redistribution of resources. Economists Tavares and
Wacziarg (2001) find that democracy hinders growth because it
reduces investment in physical capital and raises the ratio of public
consumption to GDP. In their survey on economic freedom, Hanke
and Walters (1997) conclude that while both economic freedom and
civil and political freedom contribute significantly to prosperity,
gains in economic freedom have a “prosperity dividend” that is
three to six times greater than that which would be obtained from
comparable gains in civil and political freedom.

Not only does the effect of civil rights and political liberties on
economic growth seem more equivocal than the effect of economic
freedom, but the causal relationship also seems more ambiguous.
Vega-Gordillo and Alvarez-Arce (2003) found that economic growth
fosters political freedom, thereby confirming Lipset’s hypothesis
(1959) on the reverse causality between civil and political freedom
and economic development. However, they also found that, when
combined with economic freedom, political freedom helps enhance
economic growth, thus highlighting the complex dynamic relation-
ships between the various types of freedoms. Economic freedom
enhances political freedom at the same time as more political free-
dom provides for greater economic freedom and economic growth.
The authors conclude that “the interplay between economic free-
dom, democracy, and economic growth can be said to form various
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cause and effect chains, which have been studied theoretically and
empirically but are not fully understood” (Vega-Gordillo and Alv-
arez-Arce 2003, p. 205). Part of the explanation may lie in the fact
that, like economic freedom, the notion of civil and political liberties
is difficult to quantify and that attempts to grasp such a complex
subject in one summary index can only be deceptive.” The attempt
by Freedom House to survey the state of global civil and political
freedom experienced by individuals has not escaped criticism.
Minier (1998) and Freeman (2002) emphasize the subjectivity and
bias involved in the building of the index, which is largely impervi-
ous to change in institutions and the interactions among them.®
Durham (1999) criticizes the available indicators of political free-
doms, because they focus on outcomes rather than institutions.

Although it may be difficult to come to any definite conclusion
on whether civil and political rights foster or hinder development
in the narrow sense of an increase in per capita income,” as soon
as one broadens the concept of development to incorporate the
general well-being of the population at large, including some basic
civil and political freedoms, any democracy that ensures these free-
doms is, almost by definition, more conducive to development on
these counts than a nondemocratic regime (Bardhan 1993).

The Scope of the State

The protection and promotion of economic freedom, civil rights,
and political liberties call for an effective but limited state. Since
economic freedom is essentially restricted by the extent of state
coercion (usually by means of taxation and regulation), the scope
of the state should not trespass the level necessary for citizens to
protect and maintain liberty itself. Since Adam Smith (1776), it is
common to consider the core functions of the state as being to protect
individuals against violence, theft, and fraud, and providing a lim-
ited set of goods and services that markets may find it difficult to
provide for a variety of reasons.” In particular, the state should
establish the legal system and institutions to provide for the enforce-
ment of contracts, the mutually agreeable settlement of disputes,
and the guarantee of and respect for the rule of law. Except in
cases where freedom of exchange is exceedingly costly or practically
impossible, such as in the situation of monopoly or similar market
imperfections or in the presence of externalities, the state should
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give way to the market to determine, arbitrate, and enforce the rules
of the game.

Ironically, while the Declaration on the Right to Development
focuses on the primary responsibility of the state to ensure the
achievement of many economic, social, and cultural goals, including
by means of redistribution, a human rights approach to development
based on economic freedom would require the state to refrain from
many activities, in particular those that interfere with personal
choice, voluntary exchange, and the freedom to enter and compete
in labor and product markets. When governments tax people in
order to provide transfers to others, they reduce the freedom of
individuals to keep what they earn. When government spending
increases relative to spending by individuals, households, and busi-
nesses, government decisionmaking is substituted for personal
choice, and economic freedom is reduced. In the same vein, economic
freedom is reduced when government enterprises increase their
share of total output, as government enterprises play by rules differ-
ent from those to which private enterprises are subject, and often
operate in protected markets.”® Restrictions limiting entry into occu-
pations and business activities would also hinder economic freedom
and impede the market redistribution of income and wealth.

At a more conceptual level, a liberal philosophy of the state holds
that the powers of any state should be circumscribed by individual
natural rights that exist independently of the human mind (e.g., to
life, liberty, and property) and overrule any social contract that is
not arrived at by consensus.*

Such a philosophy of the state would seem consistent with differ-
ent underlying ideas of human nature. Whether one’s conception
of the nature of man is that of active and resourceful individuals
animated by unlimited altruistic and selfish motives (as discussed
earlier) or whether one conceives of human beings in opposing terms
as essentially passive and inert individuals unable to escape their
own predetermined fate,® the trust placed in the state to solve social
problems through coercion seems largely misplaced. In the former
instance, classical liberals would maintain that, free from interfer-
ence, human beings have the capacity to secure for themselves what
they need to flourish in their own lives, while also coming to the
aid of those in need in those exceptional cases where people are
indeed incapacitated, irresponsible, or in a state of emergency. As
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Machan (2006b, p. 278) points out, assuming otherwise, that is,
assuming that “human beings aren’t generally going to be kind,
generous, and charitable of their own volition, as they are exposed
to peer pressure and their own conscience, then there are scant
grounds to believe that those administering governments are going
to be that way.”* In the latter instance, if most human beings are
simply helpless and too ill-equipped to get ahead on their own, it
would be quite paradoxical to believe that the very same inert human
beings, once in a position of government control, are able to trigger
all kinds of moves in society that are progressive, helpful, and
proactive.

Not only does state coercion conflict with human rights in a nor-
mative way, but it also tends to be largely ineffective and, at times,
even counterproductive in achieving its declared utilitarian social
objectives. For instance, price controls are introduced on basic food-
stuffs and other goods deemed of importance to the poor, on housing
rents, or on public utilities. Interest rates are controlled and credits
channeled to promote rural employment and other priority activities.
A minimum wage, unemployment benefits, and other legislation
for the protection of employment are introduced to increase workers’
standards of living. Tariff and nontariff barriers, such as quotas, are
imposed on imports to encourage local production, import substitu-
tion, and employment. Current and capital account transactions,
including foreign direct investment, are made subject to restrictions
to regulate domestic markets or control the use of foreign exchange.
One could cite many more examples.

However, notwithstanding the good intention of protecting the
poor, it is fair to say that government intervention rarely delivers
the results intended and often has the perverse effect of delivering
the opposite, thereby confirming over and over again Merton’s law
of the unintended consequences of policy actions. Instead, the state
should be guided by the principles of economic freedom and civil
and political liberties. In particular, the principle of nondiscrimina-
tion obliges the state not to distort further a system already loaded
with various determinisms, but rather to promote a level playing
field aimed at offering equal opportunities for all responsible indi-
viduals.” Furthermore, beyond the state, a free society is a system of
natural liberty, where people are free to form innumerable voluntary
associations in the pursuit of their common interests, including those
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in favor of the poor. As noted by American philosopher Michael
Novak (1990, pp. 21-22), “’such freely chosen associations are prior
to the state. ... They are prior philosophically and practically. . ..
They are defenses against the state.”

Of course, the problem of when exactly government coercion starts
interfering in the market and consequently with economic freedom
is open to reasoned debate. In the final analysis, while the scope of
the state is a matter for the democratic process to decide, the latter
should be exercised within constitutional boundaries that preserve
individual fundamental freedoms. All the same, while societies may
reveal different preferences as to the tradeoff between state inter-
vention and economic freedom, the majority rule does not usually
lead to the optimal state either from a normative or utilitarian per-
spective, especially when it violates the freedom of minorities (e.g.,
discrimination, expropriation, confiscatory taxation). Nobel laureate
economist Milton Friedman (1962) noted that market solutions
(i.e., voluntary cooperation among responsible individuals) permit-
ted ““unanimity without conformity’ (i.e., a system of effective
proportional representation), whereas political solutions (even in pro-
portional representation) typically tended to produce the opposite,
that is, “’conformity without unanimity.” From this he concluded
that the wider the range of activities covered by the market, the
fewer the issues on which explicitly political decisions were needed
and, hence, required agreement. In turn, the fewer the issues on
which agreement was necessary, the greater the likelihood of reach-
ing agreement while maintaining a free society.

Accordingly, state coercion or constraint on the production, distri-
bution, or consumption of goods and services should be limited to
matters where effective market solutions are genuinely difficult or
impossible to achieve, such as in the provision of indivisible public
goods (e.g., national defense, public infrastructure, macroeconomic
management), in the face of natural monopolies and other market
imperfections (e.g., antitrust regulation, utility regulation, financial
regulation), and in the presence of externalities (e.g., environmental
protection, some elements of education, and public health).®® When
market solutions exist but have been rendered imperfect because of
preexisting state regulations or institutional imperfections, further
state coercion or constraint would only compound the problem and
lead to further market distortions and inefficiencies. In such cases,
instead of expanding the scope of the state to deal with these imper-
fections, they should be dealt with at their source. For instance,
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Polish economist Leszek Balcerowicz (2004) notes that regulations
aimed at controlling prices, wages, rents, interest rates, and so on
invariably lead to shortages and the rationing of goods, employment,
housing, and credit, which in turn prompt public intervention to
fill the void and correct a so-called market failure. However, in such
instances, the void does not preexist the public intervention; it is
created by it. Typical examples are housing where rent controls
generate demand for ““social” housing, or employment where ill-
designed labor market regulations generate massive structural
unemployment. Indeed, the deadly effect of government failure on
freedom and prosperity can affect the whole character of an econ-
omy—even of a people. While this lesson was drawn during the
time of the cold war (Hayek 1960), it remains valid in many parts
of the world, in developed and developing countries alike. In short,
there may be fewer externalities, public goods, and market failures
in real life than typically assumed, and, as a result, the necessary
(or desirable) scope of the state’s activity may be narrower, too.

As to whether the optimal scope of the state would be different
in developed and developing countries, Balcerowicz (2004) opines
that there are “sufficiently strong motivational and cognitive invari-
ants constituting human nature, so that the optimal scope of the
state is broadly similar across communities.” Indeed, policies based
on the opposite view—for instance, the suggestion that poorer socie-
ties need a more interventionist state, say, because poor farmers do
not respond well to the standard economic incentives—have been
a major reason for the perpetuation of poverty in the Third World
(Bauer 1976; Schultz 1980).

Although economic freedom sets limits on the functions and goals
assumed by governments, it also requires states to be effective in
delivering those core activities of government responsibility. Far
from requiring a weak state, securing economic freedom and civil
and political rights necessitates a strong state with effective institu-
tional capacities and instruments to maintain the rule of law and
other core functions, such as the protection of people, contracts, and
properties, or the provision of basic public goods. Ineffective states
tend to take on an ambitious range of activities that they cannot
perform well. At the extreme, weak and failing states commit human
rights abuses, provoke humanitarian disasters, drive massive waves
of immigration, and attack their neighbors (Fukuyama 2004). It is
now conventional wisdom to say that building appropriate institu-
tions, in particular institutions for markets, is the critical variable in
development and a whole host of studies have provided empirical
documentation that this is the case (World Bank 2002).
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6. Institutions

Economic freedom and civil and political liberties can be seen as
the most fundamental elements of a society’s organizational frame-
work. Being nothing less than “the humanely devised constraints
that shape human interaction” in the broadest sense of Douglass
North’s understanding of institution,' freedom, in all its dimensions,
shapes the rules and norms applicable in society and the nature of
institutions. In particular, freedom principles influence a country’s
macroeconomic institutions in four key dimensions: they delineate
the relationship between individuals and the state (i.e., the rule of
law); they determine the relationship between individuals and the
objects that they see as being their own (i.e., the property regime);
they define the relationship among individuals in reaching agree-
ment on collective matters (i.e., the participatory process); and they
determine the relationship between individuals and their repre-
sentatives in the use of public resources (i.e., governance). All four
relationships capture the extent to which a country’s institutional
framework is consistent with a free society.? They are discussed in
turn in the next few pages.

Rule of Law

The rule of law is fundamental in its own right for advancing
freedom and needs no further justification. As stated in the Universal
Declaration of Human Rights, ““Human rights should be protected
by the rule of law.” In particular, the rule of law and its related
legal infrastructure should protect and enforce property and contract
rights.® Freedom to exchange, for example, is meaningless if individ-
uals do not have secure rights to property, including the fruits of
their labor. The failure of a country’s legal system to provide for
the security of people and property rights, enforcement of contracts,
and the mutually agreeable settlement of disputes undermines a
free society and the operation of a market-exchange system.* It
encourages violence in conflict resolution and threatens social peace.
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Beside its normative motive, the rule of law also serves a broader
utilitarian one. Well-functioning legal institutions and a government
bound by the rule of law are usually considered important to eco-
nomic development.® If individuals and businesses lack confidence
that contracts will be enforced and the fruits of their productive
efforts protected, their incentive to engage in productive activity
and invest will be eroded. In contrast, legal systems that provide
solid protection for investors have allowed for the development of
sophisticated financial markets, enhanced the ability of economies
to bear risk, and encouraged entrepreneurship and economic growth
through the spread of risk over a multitude of investors.

The power of legal and judicial reform to spur economic develop-
ment is supported by a growing body of research showing that
economic development is strongly affected by the quality of a
nation’s legal institutions, including the system of checks and bal-
ances (e.g., Knack and Keefer 1995). Actually, the capacity of national
legal institutions to protect property rights, reduce transaction costs,
and prevent coercion may be decisive in determining whether eco-
nomic development takes place. According to the Economic Freedom
of the World index, which indicates the consistency of a nation’s
legal structure with respect for the rule of law, unbiased enforcement
of contracts, independence of the judiciary, and protection of prop-
erty rights, all countries with sound legal systems achieved positive
real gross domestic product growth per capita over the period
1980-2000. In contrast, countries with poor legal systems had per
capita income and growth performance of only one-eighth that of
countries with sound legal systems. A major explanatory factor is
that without a legal system capable of enforcing contracts and pro-
tecting property rights, trade will occur mostly among mutually
trusting parties and cover only a relatively small geographic or
market area. The gains from what Douglass North (1990) called
“depersonalized exchange,” that is, trade between parties that do not
know each other and will probably never meet, then go unrealized.

Of course, correlation does not equal causation. While there are
strong reasons to suppose that a strong legal system facilitates devel-
opment, it is also plausible that high levels of economic growth spur
the development of better institutions. Indeed, many researchers
believe that the causality runs in both directions, thus suggesting
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“multiple institutional equilibria” (Chong and Calderén 2000). Fur-
thermore, although one can safely conclude that institutions “mat-
ter” in a broad sense, it is difficult to assess institutional quality in
practice as the economic effect of a particular set of (often complex)
institutions depends on context. For example, certain institutions
make it difficult for the government to institute policy changes. In
some contexts, this is beneficial for economic development, since it
makes government commitments more credible (Brunetti and Weder
1994; Henisz 2000). On the other hand, in times of economic crisis
or rapid change, these same institutions can hinder a government’s
ability to respond effectively (Tsebelis 1995). Similarly, scholars have
been arguing about the relative effect of the common law system,
with its priority given to jurisprudence, and the civil law system on
economic growth.®

The effect of the rule of law on economic development has also
to do with the actual content and enforcement of the law. Bad gover-
nance and corruption render codified law ineffective and can be
detrimental to development. While enforcement of the law is usually
said to mean “good laws,” a legal system does more than enforce
contract and property rights; it may also enforce bad laws that reduce
economic freedom and economic efficiency. In those circumstances,
corruption may be preferable to honest enforcement of bad rules
(Barro 2000). For example, economic outcomes may be worse if a
regulation that prohibits some useful economic activity is thoroughly
enforced rather than circumvented through bribes. Since informal
markets are the direct result of some kind of government interven-
tion in the marketplace,” the existence of an informal market is
positive to the extent that economic actors can engage in entrepre-
neurship or obtain scarce goods and services that would otherwise
not exist. Of course, many societies outlaw activities such as traffick-
ing in illicit drugs, but others frequently limit individual liberty by
outlawing more benign activities, such as private transportation,
education, and construction services. Furthermore, a government
regulation or restriction in one area may create an informal market
in another. For example, a country with high barriers to trade may
have laws to protect its domestic market and prevent the import of
foreign goods, but these barriers create incentives for smuggling
and an informal market for the barred products. In addition, govern-
ments that have only weak protection for items like intellectual
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property, or that do not enforce existing laws, encourage piracy and
the theft of these products. Protecting people from the threat of
government confiscation is another critical enforcement issue. As
noted by law professor Richard Posner (1998, pp. 7-8), “It is all very
well to have well-defined private property rights determine legal
remedies against the invasion of those rights by private parties, but
these rights will mean nothing if the state can simply seize the fruits
of successful investments.”

Judicial reforms in developing countries should be part of a larger
effort to make legal systems more market-friendly. The core of such
judicial reforms would typically consist of measures to strengthen
the judicial branch of government and make it independent, facilitate
access to dispute resolution mechanisms, speed the processing of
cases, and professionalize the bench and bar (Messik 1999).% It would
also encompass everything from writing, or revising, commercial
codes, bankruptcy statutes, and company laws through overhauling
regulatory agencies and teaching justice ministry officials how to
draft legislation to foster private investment. However, in contrast
to the “law and development model” developed in the 1970s, the
state should not be expected to be the direct protagonist of social
change.’ Instead, the state should simply enforce the rule of law to
prevent the actions of different individuals from interfering with
each other, including the drawing of boundaries. This would entail
first and foremost the enforcement of private property rights.

Property Regime

Freedom, prosperity, and property rights are inextricably linked.
From a human rights perspective, private property provides ‘“the
key to the emergence of political and legal institutions that guarantee
liberty’”” (Pipes 1999, p. xii). From an economic perspective, it pro-
vides “the most appropriate permanent framework which will
secure the smoothest and most efficient working of competition”
(Hayek 1948, p. 135).° The stronger the set of property rights, the
stronger the incentive to work, save, and invest, and the more effec-
tive the operation of the economy." In the broader sense, the property
rights system in a society defines the permissible forms of competi-
tion. For Austrian economist and philosopher Ludwig von Mises
(1966), economic competition based on secured property rights is a
system of social cooperation.”? Such a system prohibits force, threat,
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and violence and encourages cooperation. In contrast, unsecured
private property is cause for corruption (Chafuen and Guzmén 2000).
In a narrower sense, Peruvian economist Hernando de Soto (2000)
observes that, in essence, a well-integrated legal property system
does two things: first, it tremendously reduces the costs of knowing
the economic qualities of assets by representing them in a way that
our senses can pick up quickly; and second, it facilitates the capacity
to agree on how to use assets to create further production and
increase the division of labor.”

Property rights have been neglected both in human rights dis-
course and, until quite recently, in the development economic litera-
ture as well. As noted earlier, although the right to property was
stated in the Universal Declaration of Human Rights, it has remained
largely peripheral to the human rights discourse in United Nations
debates of the past 60 years, including those on the right to develop-
ment. More surprisingly perhaps, a similar judgment could be made
about the economics profession (O’Driscoll and Hoskins 2003),
which has long been concerned with proximate causes of economic
growth, such as material factors contributing to economic develop-
ment (e.g., capital accumulation and technological progress), and
has only recently rediscovered the key role played by property rights
and incentives toward economic development (Pipes 1999)."

Although Harold Demsetz (1967) and a few other economists have
theorized about the circumstances leading to the assignment and
formation of property rights,”” the importance of secured property
rights was largely omitted from the development consensus until
the 1980s. Few studies provide a formal empirical analysis of the
causal relationship between property rights and economic develop-
ment and how one leads to the other. Economic professors Daron
Acemoglu and Simon Johnson (2003) found evidence that property
rights institutions have a major influence on long-run economic
growth, investment, and financial development. Using an interna-
tional cross section of countries, economist Bernhard Heitger (2004)
also found that the overall effect of property rights and the rule
of law on economic development was considerable. More secure
property rights significantly raise the accumulation of physical and
human capital. Furthermore, rising income levels lead to further
improvements in the quality of property rights, implying that prop-
erty rights and economic development are determined simultane-
ously. These authors lend strong support to the views of Olson
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(1996) and de Soto (2000) that there are “’big bills left on the sidewalk”
and the unrealized gains from secure property rights and a transpar-
ent legal framework could amount to trillions of dollars.

Indeed, the lack of legal protection for private property has
blocked the democratization of both property and capitalism in
many developing countries.” In his seminal work, Hernando de
Soto (2000) found that the major stumbling block preventing the
rest of the world from benefiting from capitalism was its inability
to transform assets into capital.”® Although most of the poor already
possess the assets they need to make a success of capitalism,” they
typically hold these assets in defective forms (e.g., houses, but no
titles; crops, but no deeds; businesses, but no statutes of incorpora-
tion).?” Because the rights to these assets are not properly registered,
they cannot readily be turned into capital, traded outside narrow
local circles where people know and trust one another, used as
collateral for a loan, or used as a share against investment.?! The
result is that most people’s resources are commercially and finan-
cially invisible. Nobody really knows who owns what or where,
who is accountable for the performance of obligations, who is
responsible for losses and fraud, or what mechanisms are available
to enforce payments for the delivery of goods and services. It is a
world in which ownership of assets is difficult to trace and to validate
and that is governed by no legally recognizable set of rules. At
times, this state of deprivation has even been the direct—albeit
unintended—result of government interventions to ““protect” cer-
tain segments of the population.” Without an integrated formal
property system, a modern market economy is simply inconceivable.

Building strong systems of property rights in poor countries is no
easy task, and each country needs to evolve the appropriate property
rights institution in terms of its own history.” This evolution has
little to do with technology (although technology can play a very
important supporting role). The crucial change has to do with adapt-
ing the law to the social and economic needs of the majority of the
population. Such adaptation generally requires the integration of all
property systems for a given type of property (e.g., real property,
personal property) under one formal property law, so that the legiti-
macy of owners’ rights is shifted from the politicized context of local
communities to the impersonal context of law. Such reform of the
law and property system would tend to facilitate the division of
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labor. Ordinary people would be able to specialize in ever-widening
markets, increase capital formation, and raise their productivity with
living standards to match. Releasing owners from restrictive local
arrangements and bringing them into a more integrated legal system
also facilitates their accountability and respect for the law.

Although the right to property is recognized by many national
legal regimes, there often remains an enormous gap between what
the content of the law demands and what has to be done for the
law to work in practice. Again, Hernando de Soto (2000) expressed
confidence that the extralegal social contracts currently prevailing
in developing countries are a solid enough foundation for creating
modern official property laws. As governments of the West suc-
ceeded in formally rooting property law in social contracts to which
people were already committed, developing countries should also
be able to develop an official legal framework based on their own
circumstances, so as to achieve the widespread popular acceptance
required to overcome any resistance.

While assigning property rights would seem straightforward in
most instances, there are economic areas where identifying, enforc-
ing, and securing property rights are more challenging, such as with
respect to the economic use of natural resources, protection of the
environment, and especially with intellectual property. In the case
of natural resources and environmental preservation, the issue is
essentially that of externalities resulting from a “missing’” market.
It is the absence of private property rights (e.g., over land, forest,
livestock, water, etc.) that often leads to predatory behavior and
negative externalities (e.g., deforestation, resource depletion).
Indeed, the core of many environmental disputes—over wetlands,
endangered species, zoning, and land preservation—involves the
lack of proper property rights. However, while the institution of
private property should, in theory, foster conservation as a result
of the owner’s own self interests (Mises 1966), it is not always possi-
ble to find consensus across peoples or nations on how to define
and enforce such property rights. A human rights approach to envi-
ronmental conservation should thus focus on the need to promote
property rights wherever they are absent and only to constrain these
rights through the legal system in case of externalities.

Arguments about the rationale, scope, and implications of intellec-
tual property raise a number of even more challenging normative
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issues.” Intellectual property can be seen as the extension of property
to cover the territory of ideas and should therefore not be regarded
as fundamentally different from physical property.” Because each
person has the right to the fruits of his or her own labor, the argument
is that the creativity that goes into an intellectual product does
indeed create a property right. This would be consistent with a
Lockean interpretation of intellectual property as a natural right.
Ownership of one’s own self and effort is the most basic of human
rights. Inventors and authors mix their efforts with their creations
and thereby enjoy natural rights to their intellectual property.
Indeed, in looking at how patent rights relate to competition, eco-
nomic freedom, and economic growth, Economists Park and Ginarte
(1997) found that, from a causal point of view, economic freedom
determines patent rights. Countries with high levels of economic
freedom are more likely to provide intellectual property protection.

However, as with all liberties, intellectual property rights should
not create unjustifiable limits on others’ enjoyment of their own
freedoms, including the right to learn, to borrow ideas, to imitate;
in other words, what is known in human rights terms as the right
of everyone to “enjoy the benefits of scientific progress and its appli-
cations.” Although intellectual property is generally supported by
advocates of economic freedom, it has been challenged, inter alia,
by a number of libertarian-minded critics, who consider intangible
property, such as patents and copyrights, being different from tangi-
ble property, in that ideas (i.e., intellectual property) are not scarce
resources in the economic sense (Kinsella 2001b). The argument goes
that since the use of another’s idea does not deprive him of its use,
then no conflict over its use is possible, thereby undermining the
natural law justification for property rights. To paraphrase Thomas
Jefferson, you can light your candle from mine without taking my
light.** Indeed, even advocates of intellectual property do not main-
tain that the legal system must reward everyone for every single
useful idea.” For example, philosophical, mathematical, or scientific
truths are usually not protected. This, in turn, raises the issue of the
consistency and fairness of a system that rewards certain types of
creators (e.g., practical creators and entertainment providers) but
not others (e.g., more theoretical science and math researchers and
philosophers).
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On the whole, the difficulty in dealing with intellectual property
from a human rights perspective stems from this original ambigu-
ity.”® On the one hand, intellectual property could be interpreted as
the prolongation of the fundamental human right to property. On
the other, it could be seen as yet another piece of state coerciveness
in people’s freedom to enter into contracts with the adverse side
effect of discriminating between classes of intellectual creators.”
Intellectual property may skew research and development to favor
practical inventions rather than more fundamental and theoretical
ones, but it is not clear whether this kind of institutional arrangement
is better suited to society. The ambiguity is further complicated by
the fact that, like property rights over physical assets, and perhaps
even more so, the concept of intellectual property tends to evolve
with time in light of technological change (Bell and DeLong 2002).*
In other words, the right to property should not be regarded as
some eternal and unchanging essence, but as something in need of
redefinition in keeping with changing social needs (Hayek 1944).

The utilitarian point of view usually considers intellectual prop-
erty as having two conflicting effects on economic welfare.* In the
short run, it confers monopoly power on rights holders, thereby
reducing competition and diffusion and increasing prices.” In the
long run, it provides the right kind of incentive for creators to engage
in research and development activities, which benefit society as a
whole in terms of improved technology and better products.*® On
balance, the relationship between market power, innovation, and
diffusion is a difficult theoretical matter (Branstetter and Sakakibara
2001; Helpman 1993; Quirmbach 1986; Reinganum 1981). Whether
intellectual property unintentionally advances the common good
by providing incentives for investment, wealth creation, and the
provision of employment has become an empirical question.* Invest-
igating the effect of intellectual property right protection on the
international diffusion of new products and technology in the film
industry, McCalman (2005) found that the relationship is surpris-
ingly complex. While raising the intellectual property protection
standard from a “low” to a “moderate” level of protection promotes
diffusion, a further increase from “moderate” to “high” decreases
it. This implies that a country would benefit most from maintaining
a minimum level of protection that covered basic rights, whereas
raising standards higher would require careful attention to the speci-
ficities of the sector concerned as well as the country’s environment.
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Whether one takes a normative or utilitarian approach to intellec-
tual property, the challenge in both cases is to strike the right balance
between protecting the individual right to the fruits of one’s labor
and the individual right to learn from others; in other words, the
right balance between promoting creation and innovation on the
one hand, and encouraging diffusion and dissemination on the other.
While it is unlikely that governments can measure all the relevant
economic, legal, technological, and cultural factors that go into calcu-
lating the optimal level of intellectual property protection in each
particular sector of the economy, instruments of international norms
and standards (such as those developed by the World Intellectual
Property Organization) could help establish basic national intellec-
tual property legislation and procedures and facilitate the resolution
of private intellectual property disputes.®

Participation

The call for participation is commonplace in both human rights
and development discourses. It refers to the process by which all
stakeholders, including the have-not citizens usually excluded from
the political and economic processes, influence and share control of
policymaking, including priority setting, resource allocations, and
program implementation and monitoring. For instance, the Declara-
tion on the Right to Development declares that “‘states should
encourage popular participation in all spheres as an important factor
in development and in the full realization of all human rights.”
Similarly, in the development discourse, participation is a core prin-
ciple underlying the poverty reduction strategy paper (PRSP)
approach, where the coordinated participation of development
partners (government, domestic stakeholders, and external donors)
should provide policymakers with concrete inputs into their
decisionmaking and policy implementation through information dis-
semination, dialogue, and participatory monitoring and evaluation.

Although the concept of participation resonates with the develop-
ment notions of empowerment and ownership, and the human rights
principles of economic freedom and civil and political rights, it has
remained vague and controversial in its application.* Alston (2004)
found that too many of the discussions on the need for “participa-
tion” in the development process were “hollow and tokenistic.”
Without spelling out what participation actually means, particularly
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how it relates to civil and political rights and the democratic process,
and how it might be translated into concrete law or policy, participa-
tory processes tend to be open-ended, to supplant or bypass existing
institutional structure, to benefit vocal and organized groups (at the
expense of individual citizens), or to result in generalities and vague
recommendations that do not directly influence policy choices and
policymaking.” Peter Uvin (2002) goes one step further by denounc-
ing the rhetorical, manipulative, and high moral ground discourse
of the human rights language in development policies, which merely
provides a fig leaf for the continuation of the status quo instead
of reconceptualizing the practice of development.® A more benign
interpretation might stress that the wordplay could constitute the
first step toward a true shift in vision.* Indeed, an external evaluation
of the International Monetary Fund’s role in PRSPs concluded that
“participation in the formulation of PRSPs was generally more
broadly based than in previous approaches, and most stakeholders
involved in the process viewed this as a significant improvement”
(IMF 2004, p. 3). Yet it also found that, although of benefit on the
microeconomic side, the PRSPs process has had “limited impact in
generating meaningful discussions, outside the narrow official circle,
of alternative policy options with respect to the macroeconomic
framework and macro-relevant structural reforms” (IMF 2004, p. 3).

This being said, formulating and achieving genuine participatory
outcomes at the macroeconomic level are fraught with difficulties.*
It raises the question of how the participation process is supposed
to mesh with existing domestic political processes (and when these
processes would be judged sufficient in and of themselves), the
level at which meaningful input from individuals can contribute
to macroeconomic decisionmaking, and how to reconcile different
views.* Given the ultimate responsibility of government officials to
be accountable to those whom they represent, how much participa-
tion is needed? In making difficult societal choices in the face of
budget constraints that not only span the country’s economy but
also reach across generations, how many voices need to be heard
and whose voices are they? Should nonelected nongovernmental
organization representatives have a say in making very difficult,
complex, and sensitive macroeconomic policy choices?

Ultimately, the concept of participation raises the broader issue
of the system of government representation and the criterion for
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social choice. While it is widely accepted that democratic systems
(i.e., systems ruled by the people) offer the best guarantees for peo-
ple’s participation and sovereignty over their own affairs, different
democratic systems (e.g., representative democracy, direct democ-
racy, participatory democracy, liberal democracy) provide different
levels of participation. In particular, the extent of the majority’s
ruling over the minority or even over the individual would seem a
key determinant of the genuineness of the participatory process.
From the perspective of this book, any meaningful participatory
process should be firmly established on the basis of civil and political
rights (e.g., the right to freedom of speech, to a free press, to associate
freely) and the protection of fundamental freedoms, including eco-
nomic freedom. This would be consistent with a liberal democratic
system where the ability of elected representatives to exercise deci-
sionmaking power is subject to the rule of law and moderated by
a constitution that emphasizes the protection of the rights and free-
doms of individuals and minorities and that places strict constraints
on the extent to which the will of the majority can be exercised. In
particular, majorities and special-interest coalitions that form
majorities should be prevented from violating the freedom and sov-
ereignty of the individual and from interfering coercively with the
peaceful and voluntary relationships of the market.

In a free society, it is liberty in all its dimensions—and first and
foremost the freedom to participate in the marketplace—that is pri-
mary, with democratic rule but a byproduct. Participation cannot
be limited to the notion that everyone has a right to take part in
public decisionmaking and then the obligation to accept the rule of
the majority. As has long been argued by early liberals, such a
concept of participation carries the risk of despotism.*? As Machan
(2003) put it, “Whereas the original classical liberal idea is that we
are free in all realms and democracy concerns mainly who will
administer a system of laws that are required to protect our liberty,
the corrupt version of this idea is that democracy addresses every-
thing in our lives and the only liberty we have left is to take part
in the decision-making about whatever is taken to be a so called
‘public matter.”’#

Indeed, such a concept of democratic participation can only be
deceptive because of the “rational ignorance” of voters. Observing
that each voter is faced with an infinitesimally small probability that
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his vote will change the result of the elections and that gathering the
relevant information necessary for a well-informed voting decision
requires substantial time and effort, Anthony Downs concludes in
his 1957 seminal work that the rational decision for each voter is to
be generally ignorant of politics and perhaps even abstain from
voting. Democratic systems are also vulnerable to the ““capture” of
government officials by special-interest groups to support inefficient
policies or policies that are not in the greater public interest (Stigler
1971).# These public-choice arguments have long challenged the
possible use of voting to make collective decisions that please every-
one when people have different goals (Arrow 1951)* and, more
generally, the fairness of the collective decisionmaking process based
on majority rule (Buchanan and Tullock 1962).

A logical conclusion is that genuine participation in the sense of
effective citizen control (Arnstein 1969) calls for a liberal society,
which reduces the necessity of agreement to a minimum compatible
with the diversity of individual opinions (Hayek 1944).% In other
words, participation can be genuine only if citizens accept the fact
that their shared consensus would inevitably remain limited, and
therefore, that the purposes for which government can be used are
limited as well. When the system of government does not limit the
range of questions that can be decided through the political process,
it is the right to participate itself that is threatened, as one economic
interest group after another can make demands on politicians in the
name of social justice and other self-serving motives at the expense
of the rest of society.

Governance

Underlying the call for participation is the implicit notion that
participation will bring about improved governance at all levels
of society—that is, improved processes and systems by which an
organization or a society operates for the common good, in particular
in the area of public-sector management.” Although the very notion
of governance has remained rather fuzzy,” World Bank economists
Kaufmann, Kraay, and Mastruzzi (2005) identify three main dimen-
sions of governance: the political dimension (i.e., the process by
which those in authority are selected, monitored, and replaced); the
economic dimension (i.e., the government’s capacity to effectively
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manage its resources and implement sound policies); and the institu-
tional dimension (i.e., the respect of citizens and the state for the
country’s institutions), all of which call for a strong public system
of integrity based on participation, transparency, accountability, the
rule of law, and the fight against corruption.”’ Given that these key
principles share a great deal of common ground with human rights
concepts, it has been suggested that the two concepts of good gover-
nance and human rights are mutually reinforcing (Cockroft 1998;
UN Economic and Social Council 2004b).

Yet notwithstanding the multifaceted linkage between governance
and human rights, there has been little interface between the devel-
opment and human rights communities (even within the UN system)
on these issues.” In the development community, the concept of
governance has often played a proxy role as a means of avoiding a
more direct addressing of issues related to democracy and human
rights.® Governance is typically addressed through the lens of cor-
ruption and its adverse effect on economic growth. In the human
rights community, despite the analytical evidence linking gover-
nance and corruption issues with human rights issues,” as well as
the incipient empirical evidence, human rights instruments do not
refer explicitly to the right to good governance and to freedom from
corruption.

The theoretical literature on the economic consequences of corrup-
tion has focused on the detrimental effect of corruption on economic
growth, efficiency, equity, and welfare (Dabla-Norris 2000).® By
weakening property rights, corruption deprives investors of com-
pensation for risk taking and increases uncertainty about potential
investment payoffs. This reduces the incentive to invest, which in
turn dampens economic growth.> It can also be expected to lower the
quality of public infrastructure and services, reduce public revenues,
misallocate talent to rent-seeking activities, and distort the composi-
tion of government expenditures and tax revenues (Abed and Gupta
2002). In particular, corrupt governments divert resources and tend
to shift spending away from productive activities (such as health
and education or high-quality physical infrastructure) toward the
construction of “white elephant” projects or other low-quality
investment projects (Gupta, Davoodi, and Tinogson 2000; Mauro
1998; Tanzi and Davoodi 1997). Higher levels of corruption also tend
to be associated with rising military spending (Gupta, de Mello, and
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Saran 2000). Because corruption exacerbates unequal distribution of
wealth and access to education, as well as other means of increasing
human capital, it can be expected to increase income inequalities and
poverty (Gupta, Davoodi, and Alonso-Terme 1998). In particular, the
distributional effects of tax evasion and corruption have been found
to be unambiguously regressive (Hindriks, Keen, and Muthoo 1999).

As to the causes of corruption, the economic literature considers
that corruption results from a combination of opportunities and
incentives. Opportunities to indulge in the abuse of power are preva-
lent in areas where government restrictions and intervention lead
to the availability of rents, such as large public sectors, complex tax
and customs systems, exchange rate controls and financial market
regulations, trade restrictions, windfall gains from natural resources,
privatization decisions, and discretionary public spending (Tanzi
1998).> When corruption is widespread, incentives may even exist
for individuals at all levels to acquiesce in it, even if everybody
would be better off without it. This can lead countries to be stuck
in a vicious circle of widespread corruption cum slow economic
growth, from which they cannot escape without outside intervention
(Mauro 2004). When corruption is systemic, the likelihood of detec-
tion and punishment decreases and incentives created for corruption
increase further. Eradication of corruption would thus be particu-
larly costly in countries with weak institutions and fragile economic
environment (Dabla-Norris and Freeman 1999). This leads to the
important policy implication that anti-corruption policy must be
sustained to be effective. Ad hoc, anti-corruption campaigns have
generally little effect in eliminating corruption.

Taking a step back to look at what might create incentives to
engage in corrupt behavior in the first place, the literature points to
the quality of institutions and the political economy of corruption.
Corruption may be endogenous to institutional factors, such as cul-
tural heritage, the political structure, the quality and effectiveness of
the rule of law, the degree of transparency in government operations,
and, more generally, the respect for human rights. In a preliminary
empirical study to explore the links between governance and human
rights, Daniel Kaufmann (2004) found illuminating results—espe-
cially in light of the overall thesis defended in this book.* First, bad
governance and high levels of corruption are associated with, and
possibly result from, the nonrespect of civil and political rights, as
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measured by the level of killings, torture, disappearances, imprison-
ment, women’s political rights, political participation, government
censorship, and voice, civil liberties, and accountability.

Second, good governance is not a luxury that only rich countries
can afford. The causal relation is more in the direction of better
governance and greater respect for civil and political rights to higher
economic growth, rather than the other way around.” A country
thatimproves its governance from a relatively low level to an average
level could be expected to almost triple its population’s per capita
income in the long term, and reduce infant mortality and illiteracy
by the same amount. Third, progress in the realization of economic
and social aspirations is found to be dependent on respect for civil
and political rights. In particular, good governance and the fight
against corruption appear to be an important link between both
sets of rights. Fourth, echoing an earlier point, official development
assistance policies need to consider the role of civil and political
rights for enhancing aid effectiveness in a deeper and more inte-
gral fashion.

Improving transparency and accountability in the public sector
would seem key to curbing both the demand- and supply-side of
corruption and bribery. Transparency and accountability presup-
pose the securing of people’s freedom of expression® and right to
information.” While freedom of expression and an unfettered media
play a critical role in disseminating ideas, shaping public opinion,
and providing a public forum for debate, the right to information
is no less crucial to challenging corruption and enhancing transpar-
ency, thereby creating a more open and democratic society. As
emphasized by UNDP (2004, p. 9): ““ A secretive government is nearly
always inefficient in that the free flow of information is essential if
problems are to be identified and resolved. Furthermore, a secretive
governing culture fosters suspicion and encourages rumors and con-
spiracy theories. In such a culture, the public is likely to treat all
government information with skepticism, including public educa-
tion campaigns, such as those dealing with important health issues
like HIV/AIDS or those which may be particularly sensitive. People
are more likely to be politically malleable, skeptical of government
and its intentions, and resistant to change unless sanctioned by
informal opinion leaders.” Right-to-information laws are therefore
critical tools in the fight against corruption.
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While a growing number of countries have adopted comprehen-
sive laws to facilitate access to state records,® the right to information
and the system of formal recordkeeping remain poor in many devel-
oping countries. As noted by the UNDP (2004), in many instances
an informal system of recordkeeping has emerged, leading to gaps
in information, slow retrieval time, and opportunities to manipulate
information. In addition, inadequate information systems tend to
trigger informality in the public sector that leads to unfair treatment
of citizens and difficult performance monitoring, auditing, and fraud
detection. Policy is not evidence based, and legal compliance cannot
be demonstrated. Adopting and implementing right-to-information
legislation would therefore seem paramount to build up public trust
in government and improve governance. This can be done in differ-
ent ways. When the legal system has matured enough to give effect
to constitutional rights in law, the right to information can be pro-
vided in the form of constitutional provision. In other cases, legal
guarantees can be directly provided in right-to-information legisla-
tion. Such legislation should presume, inter alia, that all information
held by public bodies is open,® that any exception should be defined
in law rather than left ambiguous, and that an effective and efficient
appeals mechanism is available in the event of a request for informa-
tion being denied. Furthermore, an effective implementation of right-
to-information legislation would require action on the part of the
state to develop an efficient and well-organized information manage-
ment system, to build public awareness of the right to information,
and to train civil servants on the legislation’s implications.®

107






7. Macroeconomic Policies

Achieving a critical comprehension of development as freedom
entails that macroeconomic policymaking be consistent with the
economic paradigm and institutions of a free society discussed in
previous chapters. This requires notably that fiscal policy, monetary
and exchange rate policy, competition and trade policy, and other
macroeconomic policies, such as those governing the business and
employment climates, be formulated with a view to respecting,
enforcing, and promoting economic freedom and civil and political
rights. Contrary to a view held in a number of human rights circles,
standard market-oriented macroeconomic policies based on macro-
economic stability, fiscal discipline, monetary prudence, openness
to trade and investment, and competitive product and factor markets
are the only policies consistent with the promotion and protection
of human rights. Furthermore, these policies are typically pro-
growth and good for the poor. As researched by World Bank econo-
mists David Dollar and Aart Kraay (2002), they raise the income of
the poor proportionately with average incomes and tend to improve
income distribution. This growth-poverty relationship has also
proved to be resilient, even during crises, and is generally the same
for rich countries as for poor. This last chapter will therefore review
the relationship between freedom and the main dimensions of
macroeconomic policymaking.

Fiscal Policy

Fiscal policy is the central macroeconomic policy instrument of a
state’s financial intrusiveness in society. It involves governments’
raising resources from individuals to fund government expendi-
tures. Both the revenue and the expenditure components of fiscal
policy are deemed to affect economic development and human
rights. Sound fiscal policy fosters macroeconomic stability and eco-
nomic development, and well-designed revenue and expenditure
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reforms may directly promote growth as well as enhance the econo-
my’s supply-side response, particularly in low-income countries
(Abed 1998). The extent to which government expenditures place
emphasis on delivering core public goods and services and the way
these expenditures are financed—by current taxation, future taxa-
tion (debt issuance or money creation), or varying amounts of both—
also directly affect human rights. Contrary to a view commonly held
by human rights advocates, a pro-human rights fiscal policy has
little to do with extending government spending on social services,
transfers, and subsidies; increasing tax on international trade; grant-
ing tax exemptions; or accumulating debts and deficits. Instead,
human rights pointers should be expenditure restraint, fairness of
the tax system, fiscal discipline, transparency, accountability, and
debt sustainability.

Government expenditures constitute the most complete measure
of a state’s burden on the economy. As we have seen earlier, both
the protection of human rights and promotion of economic growth
call for a limited, but effective state. When a government expends
money, it acquires resources, diverting them from potentially more
productive private choices and goals. This is true whether the expen-
diture is to acquire resources for its own purposes (government
consumption) or for transfer payments among citizens for collective
social purposes (social security). As a government increases expendi-
tures beyond its core functions and the provision of key public
goods, it necessarily reduces the level of economic freedom in a
society. It also hinders economic development in at least three other
ways. First, extension beyond the core activities will most likely be
detrimental to its delivery of core public goods and services, which
most benefit the poor.! This is especially true for low-income coun-
tries with little institutional and administrative capacity. Second,
increased expenditures in noncore activities will tend to be regressive
and benefit higher-income groups, rather than the poor. Third, public
expenditures that substitute for private-sector outlays are likely to
be less efficient in producing the kinds of goods and services that
people want in the long run. More than the size of government, it
is the quality and efficiency of government expenditures in its core
functions that are key to creating the enabling environment for
growth-promoting investment in human and physical capital.

The financing of government expenditures—even when limited
to the core functions of the state—also affects human rights and
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economic development. States typically levy a wide range of taxes
on individuals or associations of individuals (e.g., corporations) on
their income, wealth, and transactions (both domestic and interna-
tional); they inflate away part of their liabilities (inflation tax); issue
bills, bonds, and other debt instruments both domestically and inter-
nationally; and from time to time accumulate domestic and external
payment arrears or even default on their obligations. All these financ-
ing devices tend to discriminate against individuals, whether resi-
dents or nonresidents, within and across generations and to badly
distort economic incentives. Eventually, the normative approach to
taxation is fraught with unintended consequences and the overall
effect of the state finance on economic growth, poverty, and income
redistribution becomes largely unknown and unobservable.? In par-
ticular, the greatest gap in knowledge seems to relate to the incidence
question: who in a given tax system really bears the burden of
taxation? Notwithstanding the lack of transparency and apparent
complexity of state-financing devices, the analytical issue of state
finance boils down to that of taxation, primarily the issue of current
vs. future taxation (debt) and explicit vs. implicit taxation (infla-
tion tax).

All coercive taxation is a prima facie interference with economic
freedom and the right of enjoyment of property. Although the right
to property is largely muted in international human rights law,® to
be deprived of one’s property by means of taxation or expropriation,
including inflation, constitutes a fundamental threat to economic
freedom. Yet as we have seen, to protect freedom itself and to enjoy
the use of a number of goods and services that the market may find
difficult to provide, the state cannot avoid levying taxes to finance
its core functions. While still a potential breach of the right not to
be deprived of property,* coercive taxation would need to satisfy
other human rights principles, most notably the principles of non-
discrimination and equity. These principles also refer to the ability-
to-pay and benefit principles of taxation, according to which people
should be taxed according to the benefit they receive from the gov-
ernment services financed by the tax revenues raised. Taxation must
be imposed according to law, it must serve a valid purpose in the
interest of the general public, and the provisions adopted must be
a reasonable and proportionate means to achieve that end. Given
that all citizens stand to benefit from the core functions of the state
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as discussed earlier, the main issue for discussion becomes that of
the ability-to-pay principle, or what is sometimes referred to as the
fairness of the tax system.

The fairness of taxation is usually discussed in terms of two con-
cepts of equity: (a) horizontal equity—the equal treatment of equals;
and (b) vertical equity—the unequal tax treatment of unequals.
While horizontal equity is essentially agnostic about the distribution
of wealth in society, vertical equity provides the moral rationale to
achieve distributive justice. Although each concept has a voluminous
literature that raises either philosophically complex and/or techni-
cally demanding questions (Zee 2005),” a human rights approach to
fair taxation would tend to resonate with the concept of horizontal
equity. Indeed, although all human beings are intrinsically unique
(both genetically and culturally) and therefore unequal in many
respects, the human rights philosophy is to consider and treat all
(responsible) human unequals as equal human beings, regardless
of their various individual determinisms and capabilities.® In terms
of tax policy, this means that although human beings are unequal
in their financial capabilities, they are considered as equal human
beings to be treated equally according to the principle of nondiscrim-
ination.” As opposed to vertical equity and its complex, costly, and
opaque system of social redistribution, the concept of horizontal
equity has the additional advantage of making the tax system sim-
pler, more efficient, and more transparent—three other major fea-
tures limiting the threat of taxation on human rights.

Although fair taxation involves equal individuals’ making an
equal “sacrifice”” (loss of utility) to finance the core functions of the
state, the operationalization of the concept of fairness in the sense
of horizontal equity requires a clarification of the exact meaning of
equal sacrifice, that is, an equal absolute sacrifice (poll tax), an equal
proportional sacrifice (linear tax), or an equal marginal sacrifice
(nonlinear tax). As we have seen, a progressive income tax, whereby
citizens and corporations with higher incomes pay tax at a higher
rate than those with lower incomes, threatens individual freedom
and self-reliance, violates the human rights principle of nondiscrimi-
nation, and abridges the benefit principle of taxation. Not to mention
that, from a utilitarian viewpoint, high tax rates foster tax avoidance
and evasion to the point of nullifying in many instances the intended
progressivity of the tax system (Owens and Hamilton 2004). At the
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other extreme, a poll or head tax (a tax of a uniform, fixed amount
per individual) fully satisfies the benefit principle as people pay
only for the public goods and services they consume from society.
Since people consume roughly the same amount of public goods
and services (e.g., national defense, police, public transport infra-
structure, basic health and education, and policy formulation)
regardless of their wealth or earnings, the rationale of the poll tax
is to levy the same absolute amount of taxes on citizens. While
the poll tax would not seem to be inconsistent with human rights
principles,® it would not ensure, however, that people in similar
income circumstances (i.e., equals in terms of income) bear equal
tax burdens. This could be ensured only by a linear or flat tax, where
all taxable entities in a class (typically either citizens or corporations)
are taxed at the same rate as a proportion of income.

If one were to seek an argument for linearity from the optimal
tax literature, IMF economists Keen, Kim, and Varsano (2006)
observe that it would be that since views and circumstances point
in principle to quite different forms of nonlinearity,” and we have
relatively little idea about which best represent reality, linearity may
be a reasonable choice.”” The principle of equity embodied in a flat
tax is that every taxpayer pays taxes in direct proportion to his
income. As incomes double, triple, or grow tenfold, tax obligations
rise accordingly. Those who earn more pay more, while low-income
families are generally exempted." Also, given its overall simple
administration, a flat tax system increases the likelihood that people
in similar ex ante income circumstances actually support equal ex
post tax burdens. It makes the “price” of government more visible
to average citizens."”” More than any other alternative therefore, the
flat tax would meet the tests of equity, transparency, efficiency,
predictability, simplicity, and, more generally, human rights
consistency."

Taxation—including a flat tax system—distorts incentives and
leads to economic inefficiencies and welfare losses."* In general, the
higher the tax rate, the narrower the tax base, the larger the distor-
tions, inefficiencies, and welfare losses. High tax rates reduce incen-
tives for work, entrepreneurial activity, and capital formation,
thereby adversely affecting national output and the standard of
living.15 High tax rates also increase incentives for tax evasion, cor-
ruption, and underground activities. Tax loopholes and shelters in
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the form of exemptions (e.g., allowance for each member of a taxpay-
ing household), deductions (e.g., mortgage interest, charitable contri-
butions, and so on), exclusions (e.g., retirement contributions), and
credits (sums that can be credited against tax liabilities) have the
effect of narrowing the tax base and directing resources to invest-
ments designed to generate deductions (e.g., real estate) rather than
to produce goods and services. This is much the same as the govern-
ment’s reimbursing those taxpayers (often special-interest groups)
to conduct these unproductive activities.'® As economics professor
Steven Landsburg (1993, p. 67) so crisply put it, “The true economic
cost of a taxation is that people take costly actions to avoid it, and
these actions benefit nobody.”"

Although there seems to be a strong congruence between the
economic arguments in favor of low, broad-based taxation and the
human rights principle of equality and nondiscrimination, human
rights seem rather agnostic on the nature of the taxable base. Is a
corporate income tax more pro—human rights than a consumption
tax (e.g., value-added tax)? From a rights-based approach to develop-
ment, the only thing that should matter is that individuals (consum-
ers, investors, stockholders, interest and dividend earners, or a com-
bination of these) should not be discriminated against on the basis
of their status and that the tax system be conducive to achieving
the highest possible economic growth. The first point to make is
that only individuals can bear the burden of taxes. A corporate
income tax should not be seen as a tax on some anonymous entity.
Although the corporate income tax is collected from the owners of
the business, its true incidence lies with stockholders and owners
of capital through depressed rates of return, consumers through
higher prices, workers in the form of lower wages, or some combina-
tion of these groups. Accordingly, the corporate income tax, while
possibly a useful tax collection device from a tax administration
standpoint, is largely opaque on its final effect on individuals and
therefore at odds with human rights principles.” In the final analysis,
behind the corporate veil stand only people; individuals are taxed,
not businesses.

The second point to make is that exempting savings from taxation
generally encourages investment and economic growth. The usual
justification for a consumption tax rests on its built-in incentives to
save and invest. For those who worry that a consumption tax would
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be especially regressive and unfair because it is unrelated to income
levels, it should be noted that a consumption tax is nothing but a
flat tax on income net of savings. Both encourage investment and
discourage consumption. Human rights practitioners could remain
agnostic in principle about the comparative merits of a broad-based
consumption tax and a flat tax on income net of savings. There is
no need for both and the one to keep is essentially an empirical
question, one that depends on the capacity of the institutional tax
administration and other country-specific characteristics. Given the
considerable difficulties that developing countries experience in lev-
ying an effective personal income tax, a broad-based consumption
tax, such as a modern value-added tax, with a single tax rate in the
15-20 percent range and the broadest possible coverage of goods
and services, is usually considered to be the most effective and fair
income taxation (Ebrill and others 2001).

Monetary Policy

Monetary policy is the other main instrument of macroeconomic
policymaking by which the state, through the process of managing
a country’s money supply, can weaken or strengthen a free society
and affect its economic development. It involves setting the level of
interest rates, the supply of money, and other monetary parameters
(e.g., reserve requirements for banks) to achieve certain goals, such
as containing inflation, promoting economic growth, or achieving
full employment. Given that the state’s power over money is a potent
coercive tool for controlling and shaping the economy,' the conduct
of monetary policy inevitably interferes with human rights. How-
ever, contrary to a view occasionally held by human rights advocates
and others,” this interference has little to do with pursuing price
stability, establishing an independent central bank, or limiting the
amount of central bank financing available for government spend-
ing. The real threat to human rights is that a sovereign’s discretion in
monetary matters can erode the value of property held in monetary
instruments and confiscate people’s wealth through inflation, nota-
bly unexpected inflation.

When governments use money creation to finance expenditures,
they are in effect expropriating the property and violating the eco-
nomic freedom of their citizens. They are also breaching the principle

115



THE POWER OF FREEDOM

of nondiscrimination, as the poor are most heavily taxed in an infla-
tionary environment. From time immemorial, the control of money
has enabled sovereigns to exact heavy taxes from the populace. As
John Maynard Keynes (1919, p. 235) observed, “By a continuing
process of inflation, governments can confiscate, secretly and unob-
served, an important part of the wealth of their citizens.” Short of
removing the control of the money supply from the government’s
hands altogether,” the main issue becomes one of establishing the
kind of institutional monetary arrangement that will “enable govern-
ment to exercise responsibility for money, yet at the same time limit
the power thereby given to government and prevent this power from
being used in ways that will tend to weaken rather than strengthen a
free society” (M. Friedman 1962, p. 39).

The fundamental function performed by a monetary framework
is to facilitate monetary exchange while preserving the trust in price
stability, or, more precisely, in the predictability of the future price
level. In a free-market economy, the price system is a key public
good. It allows scarce resources to be allocated to their most produc-
tive use. Prices act as signals to economic agents (e.g., producers
and consumers, workers and entrepreneurs, lenders and borrowers,
and so on) by conveying information that would otherwise be pro-
hibitively costly to obtain. As Friedrich Hayek (1948) put it, “We
must look at the price system as . . . a mechanism for communicating
information if we want to understand its real function—a function
which, of course, it fulfills less perfectly as prices grow more rigid.”
Monetary frameworks that jeopardize the integrity of the price sys-
tem will therefore hinder the freedom of exchange. In particular,
high rates of monetary growth invariably lead to high and volatile
rates of inflation, which, in turn, distort relative prices, resulting in
the misallocation of resources, alteration in the fundamental terms
of long-term contracts, and making it virtually impossible for indi-
viduals and businesses to plan, save, and invest sensibly for the
future. Similarly, when governments mandate wage, price, and inter-
est rate controls, including futile attempts to rein in inflation, they
further inhibit information, restrict economic activity, and curtail
economic freedom.

While it is generally accepted that inflation has a negative effect
on medium- and long-term economic growth,” the exact threshold
above which inflation significantly slows growth has been the subject
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of theoretical and empirical debate.”® A number of empirical studies
have tested the possibility of a nonlinear relationship between infla-
tion and long-run growth; that is, a positive relationship at low rates
of inflation and a negative one above a certain threshold (Fischer
1993). While it has been difficult to pinpoint the exact inflation
threshold above which inflation negatively affects growth, it is gener-
ally found in the low single digits for industrial countries and in
the high single digits for developing or transition economies.*

Although there is no single accepted theory of the right monetary
institutions to deliver low inflation in a free society, the evolution
of monetary frameworks during the last few decades provides useful
lessons on the institutional arrangements best able to protect people
from monetary policy abuses.”

First, rules are better than discretion in monetary policymaking.
With the abandonment of the gold standard in the mid-1970s, and as
developments in the macroeconomic environment, economic theory,
and popular preferences unfolded, institutional frameworks based
on monetary rules (i.e., monetary aggregates or exchange rate
anchors) emerged as superior to discretion-based monetary frame-
works as a way of protecting people and their monetary assets from
surprise inflation (Barro and Gordon 1983; Kydland and Prescott
1977). Notably, among rules-based frameworks, exchange rate
anchors have proved particularly popular among developing coun-
tries for keeping inflation expectations in check (see the discussion
on exchange rate below).

Second, credibility is even more important than rules in monetary
policymaking. Given that preannounced rules are not always neces-
sarily credible, monetary frameworks in the last 25 years have aimed
at establishing credible institutional mechanisms for convincing pri-
vate agents that discretion in monetary management would not be
exploited by those in charge of monetary policy, whether to achieve
transitory welfare gains, or to pursue private interests, such as elec-
toral gains or seigniorage revenue (Cottarelli and Giannini 1997).
Although credibility is a rather elusive notion, countries have sought
to establish this long-run anti-inflationary commitment in various
ways but most prominently through the delegation of monetary
policy to an independent central bank or to an outside source of
credibility (e.g., International Monetary Fund-supported pro-
grams),” through a front-loaded investment in an anti-inflationary
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reputation on the part of the monetary authorities, and/or through
the increased accountability and transparency of the monetary policy
process (Schelling 1982). In particular, making a nation’s central
bank institutionally independent of the rest of the executive with
sole responsibility for setting policy instruments to maintain price
stability has proved to be an effective way of freeing the central
banks in many developed countries of any obligation to finance
either the government or government-controlled bodies and to foster
people’s access to sound money with apparently no cost in economic
growth, or growth variability (Alesina and Summers 1993).
Credible institutional arrangements to deliver low inflation are
more difficult to establish in developing countries, especially when
the rule of law is flouted and financial markets are undeveloped.
In authoritarian regimes, the delegation of monetary power to an
independent domestic institution would simply be noncredible and
therefore ineffective (Elster 1994). Similarly, most developing coun-
tries with undeveloped and unreactive financial markets would find
it hard to establish and maintain an anti-inflationary reputation.
However, even when the monetary authorities lack a clear frame-
work, mandate, or credibility to pursue price stability as their pri-
mary monetary policy objective, it is still crucial that people’s access
to sound currency be preserved and property rights protected. Banks
should be allowed to offer savings and checking accounts in foreign
currencies, and citizens should be able to open foreign bank accounts.
Central banks and governments are also responsible for fostering
the soundness of the banking system and ensuring the smooth opera-
tion of the financial system. The expansion in the variety of interme-
diaries and financial transactions has major benefits, which include
reducing the transaction costs of investing, expanding access to capi-
tal, allowing more diverse opinions to be expressed in the market-
place, and permitting better risk sharing (Rajan 2005). While these
changes have made society better off, they have also created opportu-
nities to make things worse; hence the importance of the govern-
ment’s prudential supervision and regulation aimed at ensuring
the stability and soundness of the financial system. The prudential
regulation and supervision of banks and other financial services
(e.g., on capital adequacy, asset quality, earnings and profitability,
liquidity, sensitivity to market risk, and so on) fall under the duty
of a government to enforce contracts, ensure that banks and other
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financial institutions do not behave recklessly or fraudulently, and
protect citizens against systemic risks. As for central banking, the
establishment of an independent financial services agency is a credi-
bility-enhancing device aimed at ensuring that the state will not
manipulate regulatory tools to effect political goals, such as reelect-
ing the current government. However, like with all government
regulations, bank regulation should remain mindful of the risk of
regulatory failure. Barth, Caprio, and Levine (2006) observe that,
although much bank regulation is introduced for the best of rea-
sons—for instance, to tackle market failures such as bank runs—it
tends to be written without due consideration for the risk of regula-
tory failure. As a result, such failure often occurs and frequently
has worse consequences than the market failings it is supposed
to address.”

The government’s prudential regulation of the financial system
should not be confused with the burdensome government restric-
tions that interfere with the market provision of financial services
to consumers. It is the latter, not the former, that interferes with
economic freedom. While the effective prudential regulation and
supervision of the financial system require a degree of control and
coercion by the state, it is important that the state’s coercive power
in this area not be used in ways that weaken rather than strengthen
a free society. In most countries, notably developing countries with
undeveloped financial markets, banks provide the essential financial
services that facilitate economic growth; that is, they furnish a safe
place in which individuals can keep their earnings (time and savings
deposits), lend money to start businesses, purchase homes, and
secure credit that is used to buy durable consumer goods. The more
banks are restricted coercively by the state in their asset and liability
management (e.g., mandatory requirement to hold government
paper, finance state-owned enterprises, extend subsidized credits,
and so on), the less free they are to engage in profitable activities
and to channel savings toward their most profitable uses (Beach
and Miles 2005). In particular, public banks, like other state-owned
commercial enterprises, do not respond to market incentives and
play by rules that are highly discriminatory. Similarly, the more
governments interfere with the pricing of assets and intervene in
the stock market and other nonbanking parts of the financial services
industry (i.e., mutual funds, pension funds, hedge funds, insurance
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companies, and other forms of private equity), the less free investors
are to allocate capital resources to their highest valued uses.

Some critics have pointed out that institutional devices aimed at
limiting the government’s policy space, such as an independent
central bank or independent financial services agency, run into a
conceptual difficulty as they can conflict with people’s will and the
democratic process. Given that institutional devices aim at improv-
ing economic performance by raising the costs for policymakers
deviating from the institutionalized policy course, one may question
the legitimacy of such devices when there is a democratic majority
in favor of the deviation’s desirability. As noted by IMF economists
Cottarelli and Giannini (1997), if the inflation bias is ultimately
rooted in democratic policymaking, as is widely agreed to be the
case (M. Smith 1992), how can democratic institutions be expected
to enforce the set of rules meant to eradicate the inflation bias itself?*
Although the answers are usually rooted in a positive argument
about the need to educate people about the economic superiority of
the institutional arrangement in question, a more immediate answer
would simply be to recognize the fundamental obligation of democ-
racies to protect civil and political rights and economic freedom in
all circumstances. In the same way that a society committed to
preserving human rights cannot simply decide to violate people’s
right to life, freedom of association, and freedom of the press on
the basis of a mere democratic majority ruling, it can no more
threaten the fundamental elements of freedom of exchange and the
right to property.

Exchange Rate Policy

A country’s exchange arrangement is another important dimen-
sion of macroeconomic policymaking that affects human rights and
development. The exchange arrangement determines the nature of
the exchange rate regime and the scope of exchange controls on
international transactions (e.g., exports, imports, remittances, foreign
direct investment, and other capital transactions). Although the
choice of an exchange rate regime per se is unlikely to have any
major effect on human rights—unless the regime leads to a major
crisis—the extension of exchange controls can severely reduce eco-
nomic freedom. Again, contrary to the popular view, the threat
to human rights is not in the international liberalization and free
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movement of capital, but in the very foreign exchange regulations
constraining people’s freedom to exchange currencies.”

From an economic standpoint, there is a strong theoretical pre-
sumption about the potential benefits of integration into global capi-
tal markets—including the benefits of allowing foreign competition
in the financial sector (Fischer 1998). Greater financial integration,
especially in the form of foreign direct investment, would provide
improved technology and management techniques, as well as access
to international networks, all of which would further increase pro-
ductivity and growth. It could also increase market discipline and
facilitate the diversification of risks, thereby leading to a more effi-
cient allocation of capital and higher productivity growth. Although
empirical macroeconomic analysis has yet to yield robust, conclusive
results on the effects of financial globalization for developing coun-
tries (Eichengreen 2002),* there appears to be empirical support that
developing countries can take a number of steps to increase the
benefits from capital account liberalization and reduce the risks—
such as preserving macroeconomic stability, building strong institu-
tions, improving the quality of governance, strengthening financial
systems, enacting sound regulations and prudential supervision,
and, more generally, enforcing a strong rule of law (Prasad and
others 2003).

Exchange controls are nothing more than a ring fence within which
governments can expropriate people’s property (Hanke 1999).% First,
the imposition of restrictions on making payments and transfers for
current and capital international transactions considerably narrows
economic opportunities for residents and nonresidents alike and
lowers the net present value of income that could be derived from
domestic and foreign assets, thereby reducing people’s wealth. Sec-
ond, varying degrees of restrictions on external current and capital
transactions are by definition highly discriminatory and create multi-
tier currency markets prone to black market premium, crony capital-
ism, and corruption. Third, exchange controls, like most government
discriminatory actions, are subject to unintended consequences.
They tend to promote rather than obstruct capital flight, as asset
holders seek to preserve the foreign-denominated value of their
assets, further compounding the problem. In addressing the symp-
toms rather than the cause of the problem—which often lies in
the unsustainability of the authorities’ macroeconomic policy mix—
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exchange controls have the effect of delaying difficult policy correc-
tions and contributing to the accumulation of macroeconomic
imbalances.*

In contrast to exchange control, human rights can be rather agnos-
tic about the choice of an exchange rate regime, insofar as the regime
protects the freedom to exchange currencies (i.e., full convertibility).
The greater the overall flexibility of the economy, the less likely it
is for any exchange rate system to have a major effect on human
welfare, unless that system leads to a major crisis (Stockman 2000).
This being said, the actual policy choice of many countries is de facto
restricted by Mundell’s impossible trinity—the fact that a country
cannot, at the same time, have a fixed exchange rate, capital mobility,
and monetary policy dedicated to domestic goals. In a free society,
that is, in an environment of full capital mobility, countries must
choose between a fixed exchange rate (i.e., hard pegs) or an indepen-
dent monetary policy (i.e., free float), the so-called corner solutions.
Indeed, in practice, intermediate exchange rate regimes representing
a variety of soft-pegging exchange rate arrangements have proved
unsustainable and prone to crisis (Fischer 2001).* They give the
illusion of flexibility and autonomy (e.g., through capital controls
or discrete monetary intervention) with the effect of delaying adjust-
ments in the real exchange rate and causing extensive economic and
social damage when the crisis erupts.

Although fixed and floating exchange arrangements appear to be
dissimilar, they are both free-market mechanisms for international
payments (Hanke 1999). Under both regimes, market forces act to
automatically rebalance financial flows and avert balance-of-
payment crises. Under a floating rate, the exchange rate auto-
matically adjusts to preserve external viability, with the degree of
the exchange rate change reflecting the tightness of monetary and
fiscal policies. Under a fixed-rate regime, money supply automati-
cally adjusts to preserve external viability, with the extent of the
adjustment in money supply and interest rates reflecting changes
in the country’s foreign exchange position, itself reflecting the tight-
ness of fiscal policy. Both regimes allow the economy to adjust
continuously to its environment through gradual changes in the real
exchange rate. Eventually, they are more likely to be sustainable
and politically acceptable than pegged regimes.* The choice between
a hard peg and floating arrangement depends therefore on the char-
acteristics of the economy, including its size, its inflationary history,
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and the nature of its potential shocks. A hard peg makes sense
for countries with a long history of monetary instability, dominant
money demand shocks, and/or for small open economies closely
integrated in both their capital and current account transactions with
the rest of the world.

For low-income countries, the choice between a fixed and floating
exchange arrangement is usually further constrained by difficulties
in conducting an effective monetary policy.* Few low-income coun-
tries have the institutional monetary arrangements and depth of
financial system necessary to effectively control money supply and
inflation. Exchange rate movements directly affect the price level,
and money velocity is difficult to predict (owing to the important
role played by monetary assets as a store of value in undeveloped
financial environments). Accordingly, the exchange rates tend to
exhibit a tighter relation with inflation than monetary aggregates,
and hard pegs become the most natural regime for preserving finan-
cial stability. Furthermore, the choice of a fixed exchange rate regime
may be explained by political and external sector factors that go
beyond the monetary sphere and the role of these hard pegs as
credibility-enhancing devices (S. Edwards 1995). Changes in the
exchange rate may have a powerful effect on the wealth of domestic
citizens and on the allocation of resources, which may have not only
economic but also political effects. Policymakers in most developing
countries are therefore usually concerned with the behavior of the
exchange rate, which is seen as a target in itself, irrespective of
monetary policy considerations (Cottarelli and Giannini 1997).

Competition and Trade Policy

Competition and trade policy delineate the freedom of exchange
within and across national boundaries, which, in turn, directly affect
human rights and development. Provided that the exchange between
two parties does not adversely affect a third party,” any restriction
on the free will of individuals to enter into a mutually beneficial
exchange—domestic or international—should be regarded as a
threat to human rights and economic growth. Contrary to a view
expressed by the Office of the High Commissioner on Human Rights
(OHCHR 2003) and other human rights advocates, human rights
ought not to be neutral with regard to trade liberalization or trade
protectionism. At the national level, government restrictions that
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prevent the functioning of a single market, where competition is
free and undistorted, constitute a threat to the principle of freedom
of exchange and nondiscrimination. Similarly, at the international
level, trade restrictions in the form of tariff and nontariff barriers
(e.g., quotas, licenses, marketing restrictions, exchange rate controls)
and preferential trade agreements or regimes have the effect of limit-
ing, reducing, or delaying the ability of individuals to pursue their
economic goals and constitute a similar threat to the principle of
freedom of exchange and nondiscrimination.®

Ironically, while trade liberalization and the pursuit of open trade
are often presented as threats to human rights by anti-globalization
activists and others,” it is the very restrictions and discriminations
that liberalization seeks to remove that constitute the true threat to
human rights. The degree to which government hinders access to the
free flow of domestic and international trade discourages individuals
from applying their talents and skills in a manner that they know
or believe will be better for them. In addition, it limits consumers’
choices, thereby also limiting their well-being. These threats are not
limited to the freedom to trade in goods and services, but encompass
restrictions on the free flow of capital, technological knowledge,
know-how, and ideas more generally.

Freedom of exchange is also a conduit to promoting all other
dimensions of freedom. As pointed out by Sykes (2003), openness
to trade likely begets a higher rate of interchange of ideas and
information among countries. In turn, as people in nations with
fewer rights and freedoms become aware of conditions elsewhere,
internal pressures for improvement may grow. Isolated societies, by
contrast, may be more subject to human rights abuses. Empirical
evidence tends to confirm the positive link between openness of
trade, the level of civil liberties and political rights, and democracy
(Hamilton 2002). Looking at the spatial dependence in economic
freedom between geographic neighbors and trade partners, Sobel
and Leeson (2007) found evidence that economic freedom does
indeed spread through both geography and trade, but modestly.*
By liberalizing their trade with foreign nations, economically free
countries can exert at least a modest positive effect on economic
freedom in less free nations. In turn, the more trade there is between
two states or the more they are economically interdependent, the
less likely military conflict between them becomes. From a human
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rights perspective, the avoidance of war is a paramount concern,
given the frequency of human rights abuses and war crimes commit-
ted during conflicts. Whether assessed by financial market openness,
trade, or property rights, economic freedom contributes to peace
(Gartzke 2005; Harrelson-Stephens and Callaway 2001).

Freedom of exchange is not only an end to advance human rights
but also a means to spur economic growth and reduce poverty. With
freedom of exchange, individuals are able to produce more and
achieve a higher income level than would otherwise be possible.
Since Ricardo (1817), most economists would agree that “there is
essentially only one argument for free trade or freer trade, but it is an
exceedingly powerful one, namely: free trade promotes a mutually
profitable division of labor, greatly enhances the potential real
national product of all nations, and makes possible higher standards
of living all over the globe”” (Samuelson 1973, p. 651). Trade liberal-
ization promotes economic growth by raising productivity through
static and dynamic gains from trade. Static gains accrue through a
more efficient allocation of resources as lower trade restrictions
reduce the bias against investment in the tradable goods and services
sectors of the economy,* and through economies of scale to produc-
ers of exported goods and services who benefit from increased mar-
ket opportunities abroad. Dynamic gains accrue from faster rates of
capital accumulation and technical progress that are encouraged
when the economy is opened up to increased competition as well
as to flows of knowledge and investment from abroad (WTO 2005).
Openness is particularly important for developing economies and
less populous countries. These propositions have been confirmed
by an amount of seminal empirical research showing that more open
trading systems experience higher rates of economic growth.” Trade
liberalization can promote not only faster economic growth, but also
more robust economic growth that helps improve the economy’s
resilience to external shocks and its capacity to service external debt.
In particular, it was observed that the predictability provided by
the multilateral trading system helped ensure that the emerging
markets” financial crisis of the late 1990s did not degenerate into a
trade shock for the economies that were affected (WTO 2002).

While open economies tend to invest more, exchange more ideas,
and grow faster, it is also widely recognized that openness to trade
is an opportunity for development, not a guarantee. Trade liberaliza-
tion is rarely implemented in isolation and needs to be accompanied
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by other policy reforms. In particular, as noted earlier, without a
strong institutional framework, including respect of property rights
and the rule of law, it is unlikely that the development benefits of
freedom of exchange can be reaped in many instances. Indeed, a
positive (two-way) relationship seems to exist between openness
to trade and the quality of institution. Rodrik, Subramanian, and
Francesco (2002) find that trade does not so much affect income
level and growth directly as indirectly through its positive effect on
institutional quality.® Professor Alan Winters (2004) observes that
trade liberalization is unlikely to boost economic growth in an eco-
nomic environment that is not conducive to investment. He identifies
corruption and lack of, or poor-quality, trade-related institutions as
particular obstacles to raising growth and notes that trade liberaliza-
tion can itself contribute to the fight against corruption, because the
less restrictive, more transparent and nondiscretionary trade policy
is, the lower the incentives and opportunities for corruption. This
reflects the fact that restrictions on freedom of exchange give rise
to rents and rent-seeking behaviors of a variety of forms. Even when
rent seeking does not directly take the form of bribery, corruption,
smuggling, or black markets, it is detrimental to economic growth,
as people use their energy and creativeness to compete for rents
instead of creating value added.*

From a development perspective, the pursuit of freedom of
exchange is best achieved through the realization of reciprocal and
nondiscriminatory open trade at the multilateral level. While issues
related to the relationship between trade and development are at
the core of the current round of multilateral trade liberalization
under the Doha Development Agenda, these issues have unfortu-
nately not been addressed exclusively with the aim of creating a
rules-based multilateral trading system free of distortions and dis-
criminations. In particular, although the current level of trade distor-
tion and discrimination in developing and least developed countries
is one factor explaining their lack of development, a number of these
countries have sought to avoid or delay liberalization commitments
in the current negotiations, calling instead for special and differential
treatment, protection of the home market, preferences on export
markets, or policy space.” However, adding new distortions and
discriminations to an already loaded system would just have the
effect of further restraining the freedom of exchange of many poor
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people in developing countries, thereby maintaining them in pov-
erty. Like technological progress (albeit to a much lower degree),
trade liberalization is both a challenge to the economic and societal
status quo and the engine of development. In the same way that it
is self-defeating to refuse the advance of technological progress or
to introduce it only gradually (based on some bureaucratic notion
of what constitutes the right form, pace, and sequencing), it is also
self-defeating to slow trade liberalization and to ignore its potential
macroeconomic benefits because of its possible adverse effect on
some individuals and groups in the short run.*

Arguably, a Doha Round agreement that would be supportive of
human rights and development would have three main features. It
would remove all forms of foreign barriers to trade for products
originating in poor countries; lower all forms of domestic barriers
that raise the prices and reduce the variety of goods and services
consumed by firms and households in poor countries; and support
the adoption of complementary regulations and institutions to
enhance development, all the while avoiding burdening developing
countries with unaffordable implementation costs (Hoekman 2005).
In that sense, most Doha Round simulations suggest that developing
countries—both as a whole and most subgroups—have much to
gain from an ambitious Doha outcome. The lion’s share of these
gains would result from liberalization by and among developing
countries themselves. From this perspective, a strategy that focuses
on avoiding liberalization commitments would seem counterpro-
ductive. Trade liberalization is not a concession and economic devel-
opment is not a zero-sum game. As already noted, those countries
that have taken most advantage of the international economy are
also the ones that have experienced the greatest advances in poverty
reduction (Gwartney, Skipton, and Lawson 2001).

Other Macroeconomic Policies

States are responsible for a host of other macroeconomic policies
with a bearing on human rights and economic development. Most
of these policies are associated with government regulation of eco-
nomic sectors (i.e., agriculture, industry, and services), economic
agents (i.e., producers, consumers, workers, entrepreneurs, and so
on), and economic spaces (i.e., local, national, regional). Restrictive
or prohibitive regulations of product and factor markets are likely
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to threaten human rights and to impinge on the free character of
society. Certainly, as pointed out by Friedrich Hayek as early as
1944 (p. 95): ““Economic control is not merely control of a sector of
human life which can be separated from the rest; it is the control of
the means for all our ends. And whoever has sole control of the
means must also determine which ends are to be served, which
values are to be rated higher and which lower—in short, what men
should believe or strive for.”

From an economic standpoint, government regulations can be
assimilated to a form of taxation and, like taxation, can run the risk
beyond a certain threshold of distorting economic incentives and
discriminating against individuals, both residents and nonresidents,
within and across sectors and regions. When government regulations
provide for the necessary basic institutional infrastructure to
strengthen a free society and are applied evenly, transparently, and
predictably, they ensure the “rules of the game’” and help establish
the necessary level playing field for a market economy to flourish.
Sound regulation and supervision also address the market failures
and externalities present in some sectors and therefore provide an
important public good. However, when regulations and restrictions
are excessive, when they are applied selectively, nontransparently,
and inconsistently, they have the effect of discriminating among
individuals, stimulating rent-seeking behaviors, fostering the infor-
mal economy, and supporting corruption. Eventually, the overall
effect of government regulations on economic growth and income
redistribution is likely to be unknown, unobservable, and fraught
with unintended consequences. While it is beyond the scope of this
book to go over the range of sectoral economic policies and outcomes
that are shaped by government controls and regulations (e.g., agri-
culture, fisheries, energy, telecommunications, financial services,
and so on), it could still be illustrative to elaborate on two areas of
government intervention critical to economic freedom and prosper-
ity: the business climate and the employment climate.

A good investment climate provides opportunities and incentives
for firms—from microenterprises to multinationals—to invest pro-
ductively, create jobs, and expand. In turn, private firms provide
the goods and services needed to sustain life; improve living stan-
dards; and progressively achieve various economic, social, and cul-
tural goals. The investment climate is thus key for economic growth
and poverty reduction.” Governments influence the investment cli-
mate through the effects of various regulations on economic freedom
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and economic competition. In particular, government regulations
affect the costs, risks, and barriers to competition facing firms. The
World Bank (2005) estimates that the costs of contract enforcement
difficulties, inadequate infrastructure, crime, corruption, and bur-
densome regulation could amount to over 25 percent of sales—or
more than three times what firms typically pay in taxes. Costs also
have a time dimension, for example, the time needed to obtain a
license and register a new company or business, to clear goods
through customs, and to obtain basic infrastructure.* More gener-
ally, the time taken to navigate red tape may be the most detrimental
to growth. Heightened risks to businesses related to policy uncer-
tainty, macroeconomic instability, and arbitrary regulation also mask
opportunities and freeze incentives to invest. In addition to high
costs and risks, government regulation can influence barriers to
competition directly through their regulation of market entry and
exit and their response to anti-competitive behavior by firms. In
sum, to foster a pro—human rights, pro-development investment
climate, developing countries should strive to streamline excessive
government regulations and tackle the various sources of policy
failures related to the regulatory environment of firms.

In the same way, a sound employment climate should help people
get a job—whether through self-employment or from wages—so
they can work their way out of poverty.” While it is usually consid-
ered that the labor market will not function well without proper
institutions (Blanchard 2004),” labor-market regulations have come
to exemplify what can go wrong with government regulation and
restrictions. First, many types of labor-market regulations and insti-
tutions infringe on the economic freedom of employees and employ-
ers to enter into voluntary contracts. The right to attempt to earn a
living is one of the most basic human rights. Any law that restricts
this ability or prevents people from voluntarily selling their own
labor violates this right. As noted long ago, “The property which
every man has is his own labour, as it is the original foundation of
all other property, so it is the most sacred and inviolable”” (A. Smith
1776, p. 143). Among the more prominent threats to the right to work
are minimum wages, limits on working hours, dismissal regulations,
centralized wage setting, extensions of union contracts to nonpartici-
pating parties, unemployment benefits that undermine the incentive
to accept employment, labor tax distortions, and conscription. When
employers and employees are not free to engage in collective bar-
gaining free of government interference, contract rights are violated.
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The rights of either the workers or the employers are violated if
some law prevents them from giving or receiving something they
would otherwise be inclined to give or receive.” In that sense, well-
intentioned affirmative action programs to remedy racial, gender,
or class inequalities in employment should be seen for what they
are: policy-induced discrimination, that breach the equality principle
in human rights, especially when these policies are perpetuated. Not
only is the theory of affirmative action flawed from a human rights
perspective but also such programs have in practice at best negligible
effect on the groups they are intended to assist (Sowell 2005).

Second, although regulation of labor markets is usually intended
to help workers, the economic consequences of these often ill-
designed regulations are to discourage firms from creating jobs and
workers from seeking them, to segment the labor market, to create
structural unemployment, to distort the determination of labor costs,
to lower labor-market participation, to create regional disparities,
and to contribute to a swelling of the informal workforce (which
often lacks statutory protection), not to mention the broader noneco-
nomic adverse effect of mass unemployment on the individuals
affected, on their families, and on societies at large.™ In other words,
active labor-market policies are simply unable to raise labor stan-
dards for all peoples in a sustainable fashion—either at home or
abroad (McGee and Yoon 2003). Only the persuasion of markets,
technical progress, and productivity gains can do so.

Labor-market institutions that are supportive of human rights and
development would thus provide the necessary regulatory frame-
work to protect civil and political rights* and preserve economic
freedom, including allowing market forces to determine wages and
establish the conditions of dismissal, avoiding excessive unemploy-
ment benefits that undermine work incentives, eliminating labor tax
distortions, and refraining from the use of conscription.”® The
restated Jobs Strategy (2006) of the Organisation for Economic Co-
operation and Development provides an updated blueprint for
labor-market reforms that aim at promoting economic dynamism
while protecting workers’ rights. Based on the experience of success-
ful labor-market performers,* the four pillars of the strategy are to
(a) set appropriate macroeconomic policy, (b) remove impediments
to labor-market participation as well as job search, (c) tackle labor-
and product-market obstacles to labor demand, and (d) facilitate the
development of labor-force skills and competencies.
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What this book has sought to demonstrate, above all else, is the
centrality of freedom for both the human rights agenda and the
development agenda. Although innocuous on the surface, this prop-
osition challenges a number of human rights and development
orthodoxies as well as practices developed over the last 60 years.
For the human rights community, it challenges the notion that all
human rights proclaimed in the various instruments of international
human rights law are “interrelated, interdependent, and indivisible”
for developmental purposes. It conjectures that this original inconsis-
tency undermines the principle of freedom for all and explains why
the Declaration on the Right to Development has remained an irrele-
vance since its inception 20 years ago. For the development commu-
nity, it challenges the notion that economic development could be
brought about by a grand design of social engineering that ignores
or even undermines the main root of development that constitutes
people’s freedom. It conjectures that the debilitating outcomes of
traditional development policies in many low-income countries are
often the direct, albeit unintended, result of a disregard for freedom
in development.

Although the energy invested by the international community in
the promotion of a development agenda and a human rights agenda
since the adoption of the United Nations Charter in 1945 has resulted
in products that have deliberately been kept entirely separate (Alston
2004), the good news is that a reconciliation between them is concep-
tually possible, and actually necessary if real effect is to be given to
either the human rights or the development agenda. It would require
critical and uncompromising self-examination by all the actors
involved—individuals, associations, civil society, states, and interna-
tional institutions—on the place of freedom in their purpose. A
number of development agencies have already begun to reflect the
importance of economic freedom and the protection of fundamental
civil and political liberties in their programs. Building on this emerg-
ing trend, as well as the daily lessons from successful emerging
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countries, the proposition in this book is that all development actors
should engage more incisively in upstream economic policy debates
that shape opinion and policy choice, including those related to the
norms and values applicable in society, and embed their activities
more directly into a human rights framework to promote freedom.

Mainstreaming freedom in development means that the develop-
ment process is itself elevated to the exercise of freedom. It requires,
first, that public institutions, whether they relate to the relationship
between individuals and the state (the rule of law), individuals and
their assets (the property regime), individuals and their collective
choices (participation), or individuals and their representation (gov-
ernance), be governed by the liberal principles of economic freedom
and civil and political liberties. In turn, this implies that the scope
for government actions be limited to matters for which consensus
can be achieved among free individuals. Second, mainstreaming
freedom in development requires the implementation of macroeco-
nomic policies that are consistent with a free society. Whether these
policies regulate the fiscal system, the monetary and exchange
regime, the labor, or any other product or factor market, they would
seem the most effective in the quest for inclusive and sustainable
development when they protect economic freedom, notably personal
choice, voluntary exchange, and the freedom to compete.

To be sure, development as freedom is no quick fix, but rather a
long and winding road. Contrary to most beliefs, while classical
liberal tradition has a rationalistic strain that posits man as a highly
integrated will that acts purposively through time, it also incorpo-
rates human frailty, prejudice, and error into economic ideas; into
the economic theory of the market process; and into the theory of
government behavior. Like individuals, societies are highly prone
to developing bad habits and prejudices, to erring on the side of
self-delusion, but also to gradually engaging in self-reform. Indeed,
the classical liberal tradition argues that liberty accords people own-
ership of their experience, including their errors and vices, and
thereby allows them to learn the contours of action, and consequence;
that liberty engenders the institutions, practices, and attitudes that
heighten the individual’s discovery of the worthiness of actions and
of ways to refine his habits and control his impulses; and that liberty
in the end simply affirms the dignity of the human being (Klein 2004).

A final point on two issues that have not been discussed in this
book. The proposition made at the outset—that liberty in all its
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dimensions is the only matrix for thinking about development and
human rights in an internally consistent and mutually supportive
way—is unlikely to satisfy at least two groups of critics: those who
challenge the universalist claims of human rights in the name of
ethical, moral, or cultural relativism, and those who challenge the
presumed objective character of human rights principles.!

On the former, it is true that human rights remain philosophically
grounded within a mostly Western or Christian individualist moral
doctrine and that its fundamental moral beliefs, principles, and prac-
tices undeniably conceive of the individual person as the principal
bearer of human rights.? However, it is also true that the idea of
freedom, or at least many of its basic precepts, are found in all
the great philosophical and religious traditions, and are therefore
equally relevant in non-Western settings.® As these cross-cultural
universals, values, and beliefs (as far as fundamental freedoms are
concerned) acquire wider acceptance in the global village to the
detriment of moral relativism, one remains hopeful that the global-
ization of ideas, principles, and practices will also serve the broader
utilitarian motive of economic development.*

As to the more epistemological critic of freedom, according to
which moral principles and concept are inherently subjective in
character,’ the philosophical debate would seem to have few practi-
cal implications. While the debate on whether freedom can be ration-
alized by appeal to self-interest, the will, the universality of the
human spirit, or something else continues unabated, the power of
freedom will remain at the center of any sustainable enterprise to
unite human rights and development.
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Notes

Introduction

1. At the conceptual level, one can define development and human rights with a
sufficient degree of abstraction as to be virtually identical and essentially unimpeach-
able (Marks 2003a).

2. According to the most recent Global Monitoring Report (IMF 2008), halfway to
2015, most countries are off track to meet most of the MDGs. At a regional level, sub-
Saharan Africa lags on all MDGs and South Asia on most human development goals.

3. This failure was illustrated by the declining credibility of the UN Commission
on Human Rights and its replacement by the Human Rights Council to improve the
effectiveness of the human rights treaty bodies.

Part I

1. For Frankovits (1995), the essential definition of this approach is “that a body
of international human rights law is the only agreed international framework which
offers a coherent body of principles and practical meaning for development coopera-
tion which provides a comprehensive guide for appropriate official development
assistance, for the manner in which it should be delivered, for the priorities that it
should address, for the obligations of both donor and recipient governments and for
the way that official development assistance is evaluated.” (cited in Marks 2003, p. 5).

2. Easterly (2001) provides an illuminating discussion of why the myriad develop-
ment remedies that have been tried to make poor countries richer (aid, investment,
education, conditionality-based policy reform, debt relief, debt forgiveness, and so
forth) have not delivered as promised.

3. Marks (2003a) identified seven different human rights approaches relevant to
human development: the holistic approach, the rights-based approach, the social
justice approach, the capabilities approach, the responsibilities approach, the human
rights education approach, and the right to development approach.

4. The human person is proclaimed to be the central subject of development, in
the sense of being the active participant and beneficiary of the right to development.
It involves not just economic growth, but equitable distribution, enhancement of
people’s capabilities, and widening of their choices. It gives top priority to poverty
elimination, integration of women into the development process, self-reliance and
self-determination of people and governments, and protection of the rights of indige-
nous people.

5. In a rights-based approach, only those kinds of capability failures that are
deemed to be basic in some order of priority would count as poverty, for example,
“being adequately nourished, being adequately clothed and sheltered, avoiding pre-
ventable morbidity, taking part in the life of a community, and being able to appear
in public with dignity”” (OHCHR 2004, p. 7).
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6. This argument may miss the broader point that if the political opponent cannot
speak freely, society will be deprived of the kind of exchange of views and ideas
and checks and balances that challenge the status quo and generate changes, innova-
tion, and creation.

Chapter 1

1. The Declaration on the Right to Development was adopted by the UN General
Assembly on December 4, 1986, by a vote of 146 to 1 (the United States) with 8
abstentions (Denmark, the Federal Republic of Germany, Finland, Iceland, Israel,
Japan, Sweden, and the United Kingdom).

2. The UN machinery for the promotion of the right to development involves the
General Assembly and, under its authority, the Economic and Social Council, the
Human Rights Council, the High Commissioner for Human Rights, and the Office
of the High Commissioner for Human Rights. In 1998, the Open-Ended Working
Group on the Right to Development was established and an Independent Expert on
the Right to Development appointed. In 2004, the High-Level Task Force on the
Implementation of the Right to Development was set up to provide expertise to the
working group on how to promote the realization of the right to development.

3. International standards in the form of treaties, declarations, guidelines, and
bodies of principles are public and readily accessible tools describing in detail the
institutional and developmental requirements of the various guaranteed rights,
including the requirements of, for example, health, education, housing, and
governance.

4. For instance, in the quest to have basic social services given priority over military
expenditure, or in sounding the alarm when ““progressive realization” of economic
and social rights stalls, is reversed, or is compromised by conflicting trade agreements
or economic adjustment programs (OHCHR 2004).

5. In his address to the first session of the Human Rights Council, former UN
Secretary-General Kofi Annan (2006, p. 3) noted that one of the urgent tasks that the
new council inherited from the commission was “that of reaching agreement on
issues where the Commission found consensus elusive, such as making the right to
development clear and specific enough to be effectively enforced and upheld.”

6. In his Reflections on the Revolution in France, Edmund Burke (1790, p. 53) criticized
the drafters of the Declaration of the Rights of Man and the Citizen for proclaiming
the “monstrous fiction” of human equality, which he argued, serves but to inspire
““false ideas and vain expectations in men destined to travel in the obscure walk of
laborious life.” Jeremy Bentham, at the other end of the political spectrum, argued
in his Anarchical Fantasies (1816, pp. 28, 30-34) that “rights is the child of law; from
real law come real rights; but from imaginary laws, from the ‘laws of nature’ come
imaginary rights.”

7. See statement made by the United States at the 61st UN Commission on Human
Rights on March 22, 2005, at http://geneva.usmission.gov/humanrights/2005/
0322Item 7.htm. For an account of U.S. objections to the right to development, see
Marks (2003b).

8. It is in that context that the United States supported the right to development
in the 1993 Vienna Declaration.

9. For Sengupta (1999, website), the right to development emerged as ““a human
right that unified in itself the civil and political rights as well as the economic, social
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and cultural rights,” looking at the various components as an integrated whole of
an international bill of rights.

10. Novak (1982) defines such a conception as one where the amount of resources
is assumed to be fixed, so that whatever one person gains, another loses. This led
to the socialist view that, first, capitalists become wealthy by exploiting workers;
second, capitalist nations exploit Third World nations; and third, the elimination of
private property will end such exploitation.

11. Western countries made a distinction between the two types of rights on the
grounds that (a) human rights are individual rights; (b) human rights have to be
coherent, in the sense that each right holder must have some corresponding duty
holder whose obligation would be to deliver the right; and (c) human rights must
be justiciable.

12. As noted by Jerry Muller (2002), professor of history, Hayek considered it
analytically fallacious to separate “’self-interest” from ““purpose,” not because all
purposes are ultimately selfish, but because, whether conceptions of self-interest are
egotistical or altruistic, materialistic or idealistic, they are best pursued through the
market. “Those who want to earn money to raise their children, or to build a church
to the greater glory of God, need to participate in the market as much as the fellow
who earns money to acquire a flashy car that he hopes will attract women. The parent
and the religious believer are acting on their interests no less than the would-be
playboy; they merely have a different conception of their interests and purposes”
(Muller 2002, pp. 366—67).

13. It would seem that the main quid pro quo of the right to development is
to claim that the human being is the “central subject” of his own development
(empowerment) while simultaneously describing the right as essentially a claim on
others (entitlement). This boils down to a philosophical conflict of views on the
essence of economic development: a matter of individual empowerment and creation
or a matter of collective entitlement and redistribution.

14. Recalling the right of peoples to self-determination, by virtue of which they
have the right freely to determine their political status and to pursue their economic,
social, and cultural development, the declaration asserts that “’states shall take resolute
steps to eliminate the massive and flagrant violations of the human rights of peoples
and human beings affected by situations such as those resulting from apartheid,
all forms of racism and racial discrimination, colonialism, foreign domination and
occupation, aggression, foreign interference and threats against national sovereignty,
national unity and territorial integrity, threats of war and refusal to recognize the
fundamental right of peoples to self-determination.”

15. On the occasion of the 50th anniversary of the Bandung Conference, the 2005
Bandung Declaration on the New Asian-African Strategic Partnership states that the
partnership will be based, inter alia, on “the promotion and protection of human
rights and fundamental freedoms, including the right to development.”

16. In UN debates and resolutions, it has taken the form of requiring a more
favorable international environment, in particular in the areas of trade, debt, a more
equitable environment for rules (e.g., intellectual property rights and special and
differential treatment), and changes to the representation of developing countries in
the decisionmaking mechanisms of the international financial institutions.

17. Other well-known UN declarations subsequent to the Universal Declaration
on Human Rights have addressed the right to self-determination of countries and
peoples; the rights of disabled individuals; the elimination of all forms of intolerance
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and discrimination based on religion or belief; the right of peoples to peace; the rights
of individuals belonging to national, ethnic, religious, and linguistic minorities; and
the elimination of violence against women.

18. Resolutions and declarations are not subject to signature and ratification, and
therefore have no binding effect, though they may provide the impetus for subsequent
binding instruments and advance the definition of policy and principle in a given area.

19. For others, because the Declaration on the Right to Development straddles all
other rights, it then becomes the ““superior value” in decisionmaking rather than just
amaterial expression, or a residual notion, of yet another perception of socioeconomic
development (United Nations 2004).

20. Scholars tend to view the history of the content of human rights as reflecting,
on the one hand, evolving perceptions of values and capabilities most in need of
responsible attention at any given period of time and, on the other, humankind’s
recurring need for continuity and stability.

Chapter 2

1. The precise origin of the concept of the right to development is usually traced
back to the lecture by Judge Kéba M’Baye at the International Institute of Human
Rights in 1972. It was first proclaimed by the Organization of African Unity and
included in the African Charter on Human and Peoples’ Rights in 1981. The idea of
promoting all civil, political, economic, social, and cultural rights as an integrated
whole was first promoted in the Philadelphia Declaration of the International Labour
Conference in 1944.

2. Five other core UN human rights treaties elaborate on the provisions of the
International Bill of Human Rights: the International Convention on the Elimination
of All Forms of Racial Discrimination (1965), the Convention on the Elimination of
All Forms of Discrimination against Women (1979), the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984), the Con-
vention on the Rights of the Child (1989), and the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families (1990).

3. The two other purposes of the UN are to (a) maintain international peace and
security, and (b) develop friendly relations among states based on respect for the
principle of equal rights and self-determination of peoples.

4. The charter gives the Economic and Social Council a range of important functions
that involve coordination, policy review, and policy dialogue, but no enforcement
powers. It is the only UN organ explicitly mandated by the charter to coordinate the
activities of the specialized agencies, such as the International Monetary Fund and
the World Bank.

5. The position of human rights relative to sovereignty has undergone significant
changes over the last half century. The distinction that existed between matters that
were exclusively within the domestic purview and those that were legitimately within
the remit of the international community has become blurred and prey to power
politics. For a discussion of this issue, see Alston and Steiner (2000).

6. The Universal Declaration of Human Rights was adopted without dissent and
proclaimed by the UN General Assembly on December 10, 1948. Although the declara-
tion does not have the enforceable legal obligations of a treaty, it has acquired a
juridical status greater than originally intended and is widely used, even by national
courts, as a means of judging compliance with human rights obligations under the
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UN Charter. As noted, it is usually recognized that, even in the absence of enforcement
mechanisms, international law does matter by affecting actors” perceptions, calcula-
tions, reputations, incentive structures, and norms.

7. Both proclaim that men are born and remain free and equal in rights. The French
Declaration states that men have certain “natural rights” that have “no limits except
those which assure to the other members of the society the enjoyment of the same
rights,” whereas the Virginia Declaration prefers “inherent rights,” so that “when
they enter into a state of society, they cannot, by any compact, deprive or divest
their posterity; namely, the enjoyment of life and liberty, with the means of acquiring
and possessing property, and pursuing and obtaining happiness and safety.”

8. These rights include the following: (a) freedom from slavery or servitude; from
torture or cruel, inhuman, or degrading treatment or punishment; from arbitrary
interference with one’s privacy, family, home, or correspondence; (b) freedom of
thought, conscience, and religion; freedom of opinion and expression; and (c) the
right to life, liberty, and security; to peaceful assembly and association; to form and
to join trade unions; to take part in the government, directly or through freely chosen
representatives; to leave any country, including his own, and to return to his country;
to seek and to enjoy in other countries asylum from persecution; to recognition
everywhere as a person before the law; to a fair and public hearing by an independent
and impartial tribunal; and to be presumed innocent until proved guilty.

9. In the French Declaration of the Rights of Man and of the Citizen (1789), the
right to property is explicitly referred to as ““an inviolable and sacred right,” of which
“no one shall be deprived except where public necessity, legally determined, shall
clearly demand it, and then only on condition that the owner shall have been pre-
viously and equitably indemnified.”” The Universal Declaration incorporates the right
to own property (alone as well as in association) and the right not to be arbitrarily
deprived of it, adding the concept of intellectual property. Article 27(2) states that
"“everyone has the right to the protection of the moral and material interests resulting
from any scientific, literary or artistic production of which he is the author.”

10. Article 26(1) of the Universal Declaration states that “education shall be free,
at least in the elementary and fundamental stages. Elementary education shall be
compulsory. Technical and professional education shall be made generally available
and higher education shall be equally accessible to all on the basis of merit.”

11. Alongside the extensive catalog of rights, the Universal Declaration makes
provision for duties in its Article 29(1): “Everyone has duties to the community in
which alone the free and full development of his personality is possible.”

12. The International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights were opened for signature in 1966
and entered into force in 1976 among the states that had become party to them.
Thirty years later, 156 and 153 countries have become state parties to the ICCPR and
ICESCR, respectively. When the Universal Declaration and the two covenants overlap,
the latter are understood to explicate and help interpret the former.

13. While the Human Rights Committee is a treaty entity established explicitly
under the ICCPR, no such mechanism is provided for under the ICESCR. The Commit-
tee on Economic, Social, and Cultural Rights was established by the Economic and
Social Council rather than emanating from a specific provision of the ICESCR.

14. The covenant also calls for the establishment of a Human Rights Committee.
State parties that become party to the covenant’s First Optional Protocol further
recognize the competence of the Human Rights Committee to consider and act on
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communications from individuals claiming to be victims of covenant violations. Also
noteworthy is the covenant’s Second Optional Protocol, which is aimed at abolishing
the death penalty worldwide. Adopted in 1989 and entered into force in 1991, it has
been favorably received in most of western Europe and in many countries in the
Americas, though not in the United States.

15. In contrast, the ICCPR obliges each state party to respect and to ensure to all
individuals within its territory the rights recognized in the covenant. The only obliga-
tion subject to immediate application in the ICESCR is the prohibition of discrimina-
tion in the enjoyment of the rights enumerated on grounds of “race, colour, sex,
language, religion, political or other opinion, national or social origin, property, and
birth or other status.”

16. As noted by law professor Burns Weston (2002), the Soviet Union wished to
gain recognition of its western frontiers as established at the end of World War II,
and the West sought concessions primarily on security requirements and human
rights (largely in that order).

17. The basic principles embodied in the Helsinki Accords are widely considered
to have strongly influenced the end of East-West confrontation and provided the
impetus for democratic change that led to the end of the cold war.

18. In 1994, the CSCE was replaced by the Organization for Security and Coopera-
tion in Europe.

19. In the Middle East and Asia, states have been more divided over the desirability
of establishing regional human rights frameworks for the promotion, protection, and
enforcement of human rights. The Arab Charter on Human Rights (1994) provides
few instruments for monitoring human rights and no enforcement mechanism. In
the Asian and Pacific region, the process of establishing a regional mechanism for
the promotion and protection of human rights has remained largely at the explor-
atory stage.

20. The European Social Charter (1961) was established as a companion instrument
to the European Convention to deal with the promotion of economic, social, and
cultural rights. However, in contrast to the convention, and reflecting the increased
emphasis on market-oriented economic policies in many European countries, the
Social Charter and its revised version (1996) have never received the same political
commitment as that received by the European Convention.

21. The United States is not a party to the Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social, and Cultural Rights
that was adopted in 1988.

Chapter 3

1. A negative right is a right, either moral or decreed by law, to not be subject to
an action of another human being (usually abuse or coercion). In contrast, a positive
right is a right to be provided with something through the action of another person
or group of people (usually a state). The former proscribes action, whereas the latter
prescribes it.

2. Some scholars would subdivide negative rights into liberty rights (i.e., the pure
negative rights that one does not hold against anybody, for instance, of walking
freely in the street) and negative claim rights (i.e., the negative rights that one holds
against others’ interfering in one’s life or property). For a discussion, see Jones (1994).
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3. While negative rights are mostly covered in the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights, they also include
the right to own property and the right not to be deprived of it arbitrarily—rights
that were fundamental to the interests fought for in the American and French Revolu-
tions and to the rise of capitalism.

4. Positive rights are mostly covered in the Universal Declaration of Human Rights
and the International Covenant on Economic, Social and Cultural Rights, including
the right to social security; the right to work and to protection against unemployment;
the right to rest and leisure, including periodic holidays with pay; the right to a
standard of living adequate for the health and well-being of self and family; and the
right to education.

5. Other solidarity rights include the right to political, economic, social, and cultural
self-determination; the right to participate in and benefit from the common heritage of
mankind (shared earth and space resources; scientific, technical, and other information
and progress; and cultural traditions, sites, and monuments); the right to peace;
the right to a healthy and sustainable environment; and the right to humanitarian
disaster relief.

6. Alston and Quinn (1987, p. 184) note that “given that the chief difference is one
of degree, it can be said in general terms that economic and social rights are, on
average, somewhat more dependent for their full realization on positive state action
than are civil and political rights.”

7. Donnelly (1982, p. 401) notes that in the Universal Declaration of Human Rights:
“Human rights are clearly and unambiguously conceptualized as being inherent to
humans and not as the product of social cooperation. These rights are conceptualized
as being universal and held equally by all, that is as natural rights.” In that paradigm,
human rights are only personal rights, based on negative freedom, such as the
rights to life, liberty, and property, whereby the law prohibits others from killing,
imprisoning, or silencing an individual who has a claim to such freedoms that the
state is expected to protect. In contrast, economic and social rights are associated
with positive freedoms that the state has to secure and protect through positive
action. Therefore, according to this view, they are not natural rights. However, for
Alston (1988), the Universal Declaration has many elements going beyond the princi-
ples of natural rights. In fact, it is firmly based on a pluralistic foundation of interna-
tional law with many elements of economic and social rights, viewing an individual’s
personality as essentially molded by the community.

8. Negative rights have the additional characteristic of protecting the freedom of
individuals, in particular minorities, against the will of the majority. For democracies,
this implies that negative rights limit the scope of majority decisionmaking and create
protected domains on which not even the state is allowed to trespass.

9. Alston (2004, p. 49) notes that “a (negative) approach is too often interpreted
as requiring only abstention on the part of governments and does not attach sufficient
importance to the need for positive, affirmative measures in many contexts.”

10. Machan (2001) notes that “because it is itself arbitrary and incoherent, the
doctrine of positive rights leaves government free to be arbitrary and incoherent.”

11. Each right imposes three kinds of duties: (1) duties not to deprive the right-
holder of the object of the right; (2) duties to protect right holders from such depriva-
tions; and (3) duties to compensate those who have been deprived.

12. Although closely related, it would be wrong to assert that civil and political
rights and other first-generation rights correspond completely to the concept of “nega-
tive’” as opposed to “positive”” rights. In the same way, all the rights embraced by
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the second generation of economic, social, and cultural rights cannot properly be
labeled positive rights. For example, the right to free choice of employment, the right
to form and to join trade unions, and the right to participate freely in the cultural
life of the community do not inherently require affirmative state action to ensure
their enjoyment.

13. Under this logic, the “global rich”” have an obligation to eradicate the radical
poverty of the ““global poor,” because they have violated a principle of justice not
to harm others unduly by imposing a coercive global order on them that reduces the
security of their access to the objects of their human right to subsistence (Gilabert 2005).

14. As for all positive rights, this would require an elusive definition and delinea-
tion of what such a right would involve (e.g., the right to adequate medicine, the
right to adequate health facilities, etc.).

15. One should recall that about 170 million people have been killed by states,
quasi-states, and stateless groups in genocide, massacres, extrajudicial executions,
and the like in the 20th century (Rummel 1994). As noted by sociology professor
Erich Weede (2008), although the 20th century suffered two world wars and other
bloody wars, fewer people died on the battlefield or because of bombing campaigns
than have been murdered or starved to death by their own governments. Whoever
wants to protect human rights should, therefore, first of all focus on the necessity of
protecting people from the state and its abuse of power.

16. Death from starvation often arises when there is no overall decline in food
availability but rather violation of fundamental freedoms, including that of trading
one’s labor power or skills. For instance, Sen (1981) shows that there have been
many famines during which the food supply did not diminish—such as the one in
Bangladesh in 1974, a peak year for food production. Famines are usually created
by policies, not by pests or droughts.

17. Determinism theory states that the way things will be is a result of how things
are and the work of natural laws.

18. The distinction between the two concepts of liberty is deeply embedded in the
philosophical tradition, with the notion of negative liberty being associated with the
classical English political philosophers such as Locke, Hobbes, Smith, and Mill, and
positive liberty with thinkers such as Hegel, Rousseau, and Marx.

19. This philosophical debate finds concrete application in a number of societal
debates, for instance, on the issue of drug consumption, road safety, or regular
opening hours for shops.

20. “Once I take this view,” Isaiah Berlin (2002, p. 180) says, “I am in a position
to ignore the actual wishes of men or societies, to bully, oppress, torture in the name,
and on behalf, of their ‘real’ selves, in the secure knowledge that whatever is the
true goal of man ... must be identical with his freedom.”

21. Friedrich Hayek (1960) noted that competitive market allocations arise not as
an “intended outcome” of some foreseen purpose or plan, but as a result of the
actions of millions of self-interested economic agents acting independently, in a
“self-generating”” process of adaptation and cumulative growth. He argued that
“unintended outcomes” of this type (a) fall outside the ambit of human responsibility,
(b) cannot be categorized as just or unjust, and (c) fall outside the range of “’freedom-
restricting”” conditions (see Vizard 2005).

22. In contrast, positive freedom would require that not only all individuals be
provided with a similar level of command over economic resources but that the
individual’s capacity to convert these resources into capabilities be taken into account

160



NortEes To PAGESs 39-41

in the social engineering (OHCHR 2004). For instance, people with different biological
characteristics may require different amounts of food and health care to acquire the
same degree of freedom to live a healthy life. Similarly, people living in different
cultural environments might feel that they need different amounts of clothing to
have the capability to be clothed at a minimally acceptable level.

23. An act of commission (e.g., killing someone) does not carry the same moral
blame as a failure to intervene to rescue someone (e.g., a drowning person) or to
take action to address a human disaster (e.g., a famine).

24. For instance, in his inaugural William E. Simon lecture on “Two Ideas of
Freedom,” George Weigel (2001) notes that “in the final analysis, Berlin’s ‘two con-
cepts’ are unsatisfactory because Berlin does not drive the analysis deeply enough,
historically and philosophically.”” The main philosophical debate relates to the rela-
tionship between determinism and free will.

25. Egalitarians usually consider that the poor in a capitalist society are, as such,
unfree, or that they are less free than the rich, in contrast to libertarians, who tend
to see the poor in a capitalist society as being no less free than the rich.

26. A legally enforceable right should consist of four interrelated components:
(a) the right holder (an individual or group of individuals), (b) the substantive content
of the right, (c) a duty bearer (an individual or group of individuals), and (d) an
enforcement mechanism.

27. Philosophical supporters of human rights are necessarily committed to a form
of moral universalism, in contrast to moral relativists who would claim that univer-
sally valid moral truths do not exist since moral beliefs, principles, and practices
tend to be socially and historically contingent.

28. For instance, the Child Rights Information Network, supported by the United
Nations Children’s Fund, has developed a human rights approach to development
programming whereby human rights, in particular children’s and women'’s rights,
are mainstreamed into development through the identification of key claim holder
and/or duty bearer relationships at all levels of society (Jonsson 2004).

29. While states are often the notional duty bearers (in the Declaration on the Right
to Development “‘states should take steps to eliminate obstacles to development
resulting from failure to observe civil and political rights, as well as economic, social
and cultural rights”), economic and social rights would remain fictitious until they
are protected in national law and are justiciable before national courts.

30. In the economic sphere, Blume and Voigt (2004) conjecture that a divergence
between de jure and de facto rights could lead to lower levels of legitimacy of the
state and its representatives, thereby imputing welfare costs on societies to provide
the same level of collective goods, as more resources are necessary to achieve a given
objective when the state enjoys less legitimacy.

31. While Neumayer (2005) shows that ratification of international human rights
treaties can marginally improve a country’s human rights record, Keith (1999) and
Hathaway (2002) find that, if anything, ratification can often be connected with more,
rather than less, abuses by governments. These latter findings were challenged by
Goodman and Jinks (2003).

32. This credibility deficit of the Human Rights Commission has cast a shadow
on the reputation of the UN system as a whole and prompted then UN Secretary-
General Kofi Annan (2005) to propose replacing the commission by a smaller standing
Human Rights Council aimed at abiding by the highest human rights standards.
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33. Philip Alston does not go as far as Peter Uvin (2004, p. 44), who characterizes
the UN’s human rights mechanisms as “’some of the most powerless, under-funded,
toothless, formulaic, and politically manipulated institutions of the United Nations.”

34. None of the international human rights instruments currently in force says
anything about the legitimacy or priority of the rights it addresses, save possibly in
the case of rights that are stipulated by international covenant to be “nonderogable”
and therefore, arguably, more fundamental than others (e.g., freedom from arbitrary
or unlawful deprivation of life, freedom from torture and from inhuman or degrading
treatment and punishment, freedom from slavery, and so on).

35. In 1987, a specific resolution was adopted on the indivisibility and interdepen-
dence of economic, social, cultural, civil, and political rights (United Nations 1987).
It recalled that “the ideal of free human beings enjoying freedom from fear and want
can only be achieved if conditions are created whereby persons may enjoy their
economic, social and cultural rights as well as their civil and political rights.”

36. These freedoms include freedom of speech and expression; freedom of every
person to worship God in his own way; freedom from want; and freedom from fear.

37. For instance, Salman Salman and Shiobhan McInerney-Lankford (2004) express
the view that neither set of rights has a full meaning without the other, and that
attempting to find a normative priority between them is a fruitless endeavor.

38. To be sure, some disagreements about legitimacy and priority could also derive
from differences of definition and interpretation of negative rights (e.g., what is
“torture’”” or “inhuman treatment” to one may not be so to another, as in the case
of punishment by caning or by death).

39. The right to own property is stated in the Universal Declaration but is not
included in either of the international covenants, and has thus remained outside the
scope of the human rights monitoring system.

40. The right to property in UN instruments is often circumscribed to the rights
of indigenous people or other vulnerable groups over their lands, territories, and
other resources. The United Nations Economic and Social Council (1998) notes that
“states should take measures to ensure that poor and vulnerable groups, including
landless farmers, indigenous people and the unemployed, have access to productive
assets such as land, credit and means for self-employment,” or that ““in areas where
conflicts of any types have occurred or are occurring, States should ensure that the
population living in the affected areas is able to retain the right to their property
and legally acquired rights.”

41. The Office of the United Nations High Commissioner for Refugees was estab-
lished in 1950 to lead and coordinate international action to protect refugees and
resolve refugee problems worldwide. Its primary purpose is to safeguard the rights
and well-being of refugees, including the right to seek asylum and find safe refuge
in another state.

42. International migration is dominated by voluntary movement of people. Refu-
gees and asylum seekers represented 7 percent of global migrants in 2005 (World
Bank 2008b).

43. According to International Migration (United Nations 2006), 191 million people,
representing 3 percent of the world population, lived outside their country of birth
in 2005. Almost 1 in every 10 people living in more developed regions is a migrant
compared with 1 of every 70 people in developing regions. Sixty percent of the
world’s migrants currently reside in more developed regions.
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44. Ironically, the perception that migration could pose a threat to political stability,
economic welfare, social security, or cultural identity has more to do with the develop-
ment of the welfare, paternalistic, at times nationalist, state than with actual migra-
tion flows.

45. According to the World Bank (2008b), the flow of recorded remittances from
migrants to their relatives in their country of birth was estimated at $318 billion in
2007, of which $240 billion went to developing countries, thereby surpassing by far
the total amount of official development assistance.

46. “Tt is not from the benevolence of the butcher, the brewer, or the baker that
we expect our dinner, but from their regard to their own self-interest” (A. Smith
1776, p. 14).

47. Finnis (1980) and others have defended the philosophical foundations of human
rights by an approach based on self-interest.

48. The authors argue that the Resourceful, Evaluative, Maximizing Model, as
opposed to the Economic (or Money-Maximizing) Model, Psychological (or Hierarchy
of Needs) Model, Sociological (or Social Victim) Model, and the Political (or Perfect
Agent) Model, best describes the systematically rational part of human behavior. The
model is based on four postulates: (a) every individual cares and is an evaluator,
(b) each individual’s wants are unlimited, (c) each individual is a maximizer, and
(d) the individual is resourceful.

49. While it could be argued that the universal acceptance of a claim as a right is
sufficient moral foundation for the concept of human rights, it does not imply that
the particular right is relevant from a development perspective.

50. Sustainability is key, as the protection of today’s economic, social, and cultural
rights could be to the detriment of future generations and lead to violations of their
rights. In that sense, most of the so-called economic, social, and cultural achievements
of former communist countries should be discounted, as they were unsustainable
and financed through distortions to be borne by future generations.

51. According to Gwartney, Skipton, and Lawson (2001), individuals have eco-
nomic freedom when the following conditions exist: (a) their property is acquired
without the use of force, fraud, or theft and is protected from physical invasion by
others; and (b) they are free to use, exchange, or give their property to another as
long as their actions do not violate the identical rights of others.

52. In that sense, the Declaration on the Right to Development belongs to a long
history of thinking, which does not accept the normative and utilitarian beneficent
effects of acquisitiveness through the competitive market. As Burke (1795) pointed
outlong ago, “Popular incomprehension of the conditions that led to the improvement
of the standard of living in a commercial society could pose a threat to the development
of “universal opulence”” (cited in Muller 2002, p. 118).

Chapter 4

1. Marks (2003b, p. 19) notes that the right to development is ““too often a slogan
to make politicians, diplomats, and bureaucrats feel good.”

2. Alston (2004, p. 4) observes that a rights-based approach ““tend|[s] to gloss over
the complexities, idealize[s] the characteristics of the human rights mechanisms, [is]
overly demanding, and [is] poorly attuned to the need for operational priorities.”
He then concludes that “human rights advocates need to prioritize, stop expecting
a paradigm shift, and tailor their prescriptions more carefully.”
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3. For Sengupta (1999), the Vienna Declaration settled the controversial debate as
to whether the right to development could be regarded as a human right.

4. The numerous resolutions tabled throughout the years since the adoption of
the Declaration on the Right to Development have been rejected by some key members,
including the United States and, at times, have been subject to many abstentions.
For a detailed discussion, see Marks (2003b, 2004).

5. The human rights treaty bodies publish their interpretation of the content of
human rights provisions in the form of General Comments on thematic issues. Because
the Committee on Economic, Social, and Cultural Rights does not have authority to
create new obligations for the state parties to the International Covenant on Economic,
Social and Cultural Rights, General Comments are not legally binding, although
some have emphasized their quasi-judicial nature and their significant legal weight.

6. A Right to Development Project was launched in 2001 to provide research
support to the Independent Expert to study how to realize the right to development
in practice, beginning with the rights to food, education, and health.

7. In a series of landmark judgments, the jurisprudence of the South African
Constitutional Court upheld claims regarding the violation of socioeconomic rights
as established in the South African Constitution. It reasoned that where resource
constraints are binding, the responsibilities of the state under these articles can be
discharged.

8. For instance, a number of Organisation for Economic Co-operation and Develop-
ment countries continue to record persistently large unemployment rates despite the
fact that the right to work is enshrined in their constitutions (e.g., Italy). As with
other positive rights, it is unrealistic to believe that a duty bearer can be held judiciable
of someone’s right to work.

9. The NEPAD strategic framework document arises from a mandate given to the
five initiating heads of state (Algeria, Egypt, Nigeria, Senegal, South Africa) by the
Organization of African Unity to develop an integrated socioeconomic development
framework for Africa. It was officially adopted in July 2001.

10. For instance, NEPAD aims at halting the marginalization of Africa in the
globalization process, placing African countries on a path of sustainable growth and
development, eradicating poverty, and accelerating the empowerment of women
through good governance, ownership, leadership, and partnership.

11. The EU-ACP partnership agreements emphasize that the “respect for human
rights, democratic principles and the rule of law are essential elements of the
partnership.”

12. UNICEF has adopted the Convention on the Rights of the Child as its norma-
tive framework.

13. The eight MDGs aim at (1) eradicating extreme poverty and hunger;
(2) achieving universal primary education; (3) promoting gender equality and
empowering women; (4) reducing child mortality; (5) improving maternal health;
(6) combating HIV/AIDS, malaria, and other diseases; (7) ensuring environmental
sustainability; and (8) developing a global partnership for development. The MDGs
derive from the UN Millennium Declaration (United Nations 2000) and form a blue-
print agreed to by all the world’s countries and all the world’s leading develop-
ment institutions.

14. The declaration recalls that “’states have the primary responsibility for the
creation of national and international conditions favourable to the realization of the
right to development,” and “states have the duty to take steps, individually and

164



NortEes To PAGEs 58—-64

collectively, to formulate international development policies with a view to facilitating
the full realization of the right to development.”

15. The UN Development Programme (2003, p. 27) notes that “the basic values of
freedom, equality, solidarity, tolerance, respect for nature and shared responsibility”
that underpin the MDGs also “‘mirror the fundamental motivation for human rights.”

16. PRSPs describe a country’s macroeconomic, structural, and social policies and
programs to promote growth and reduce poverty, as well as associated external
financing needs. Their five core principles are to be (a) country-driven (promot-
ing national ownership of strategies through broad-based participation of civil
society); (b) result-oriented and focused on outcomes that will benefit the poor;
(c) comprehensive in recognizing the multidimensional nature of poverty;
(d) partnership-oriented, involving coordinated participation of development
partners (government, domestic stakeholders, and external donors); and (e) based
on a long-term perspective for poverty reduction.

17. Countries where the PRSP deals with human rights include Bolivia, Burkina
Faso, Cambodia, Cameroon, Nicaragua, Rwanda, Tanzania, Uganda, and Vietnam.
For instance, Nicaragua’s PRSP proposes measures to assist the poor to meet housing
needs, protect children in high-risk conditions, implement programs for the elderly,
prevent domestic violence, strengthen the Office for Human Rights, and protect the
rights of indigenous peoples (Leite 2001).

18. In short, the perception is that there is a big gap between policies that are
perceived to be in the interests of the poor (e.g., land and agrarian reform, progressive
taxation, protection of domestic markets, food sovereignty, social rights and entitle-
ments, and other forms of government protection vis-a-vis the operation of free
markets) and those that the IFIs consider sound. For an argued response to these
criticisms, see Plant (2005).

19. In that connection, the High-Level Task Force on the Implementation of the
Right to Development established in 2004 was mandated to examine the ““obstacles
and challenges to the implementation of the MDGs in relation to the right to
development.”

20. Goal 8 calls, inter alia, for “enhanced debt relief for heavily indebted poor
countries; cancellation of official bilateral debt; and more generous official develop-
ment assistance for countries committed to poverty reduction.”

21. Expressed as a percentage of developed countries’ gross national income, global
ODA continues to fall short of the long-standing target of 0.7 percent that was
reaffirmed in the Monterrey Consensus (United Nations 2002). According to the
Organisation for Economic Co-operation and Development, although global ODA
increased to 0.33 percent of gross national income in 2005 (up from 0.26 percent in
2004) to top more than US$100 billion, the increase was mainly due to large debt-
relief operations for Iraq and Nigeria and the assistance related to the December 2004
Indian Ocean tsunami. In 2006, total ODA fell back to US$104 billion as debt relief
declined (OECD 2008).

22. Putmore bluntly, the aid industry has gone on for 60 years with hardly anything
to show for the $2 trillion it has spent (Dichter 2005).

23. These programs include, most notably, the various humanitarian and emer-
gency aid programs targeted to helping people in times of disaster, to improve
education, or to prolong human life (e.g., food assistance, school vouchers, and
immunization programs).
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24. Easterly (2005, p. 61) observes that “after 43 years and US$568 billion (in 2003
dollars) in foreign aid to Africa ... donor officials apparently still have not gotten
around to furnishing the 12-cent medicines to children to prevent half of all
malaria deaths.”

25. As early as 1957, Popper delved into the reasons why utopian plans to help
the poor were often doomed.

26. For Dichter (2005), ODA has grown into an industry and, like other industries,
is increasingly concerned with maintaining itself and increasing its market share.
There are a lot of jobs, money, and institutional interests at stake in the aid industry,
which includes not only the aid programs of official bilateral donors and multilateral
agencies, but also the activities of thousands of nongovernmental organizations work-
ing in the area of development aid.

27. Easterly (2005) cites examples of successful aid programs that passed rigorous
evaluation: subsidies to families for education and health costs for their children,
remedial teaching, uniforms and textbooks, school vouchers, deworming drugs and
nutritional supplements, vaccinations, HIV prevention, indoor spraying for malaria,
bed nets, fertilizer, and clean water. There is not much doubt that there is scope for
considerable improvement in the methodology for rigorously evaluating develop-
ment aid programs (Duflo and Kremer 2003).

28. George Edward Moore (1873-1958) brought the following paradoxical sentence
to the attention of philosophers: “I know that such-and-such is true, but I don’t
believe it.”

29. Under this logic, poor countries would somehow be too poor to achieve sus-
tained economic growth on their own and escape a “poverty trap” (Sachs 2001).

30. For Sally (2005), ““the Sachs Report, with its big-spending hubris and breathtak-
ing political naivety, should get the Nobel Prize for pottiness and recklessness.”

31. The joint IMF-World Bank 2006 Global Monitoring Report also calls for at least
a doubling of ODA within the next five years to accelerate progress toward the MDGs.

32. Notwithstanding the fact we have seen the failure of what was already a “’big
push” of foreign aid to Africa. According to Norberg (2003, p. 184), “since the
beginning of the 1960s, Africa has received development assistance equaling six times
the aid sentby the United States under the Marshall Plan following WWIL. If the money
had gone to investments, African countries would have had a Western standard of
living by now.”

33. For decades, the aid industry has tried one thing after another to make aid
work better and the underlying belief that the right formula is within reach is one
of the things that has kept it going (Dichter 2005). In the 1950s and 1960s, ODA
aimed at supporting import substitution, industrialization, infrastructure projects,
agriculture marketing boards and cooperatives, and other inward-oriented strategies.
In the 1970s, ODA rediscovered poverty itself and swung in favor of supporting
programs dealing directly with the urban and rural poor (education, health, housing,
and so forth). In the 1980s and 1990s, ODA realized the importance of outward-
oriented strategies, the need for upstream structural policy reforms and for promotion
of sound institutions and good governance. Today, ODA seems to have rediscovered
the key role of infrastructure to address poor countries” supply-side constraints.

34. As noted by Dichter (2005, p. 4), “That such a self-evident notion comes along
in the seventh decade of the industry tells us something about its capacity for deep
self-examination.”

35. See www.aidharmonization.org/ah-overview /secondary-pages/editable?key = 205.
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36. At the extreme, a rigorously applied selective strategy would result in aid
being extended only to Finland, Iceland, and New Zealand, given their unequaled
record on policy performance and corruption perception (according to Transparency
International [2005]). Meanwhile, Chad, which received the 158th and lowest score
in the 2005 Corruption Perception Index, is one of the low-income countries to have
reached the decision point under the heavily indebted poor countries initiative for
debt relief.

37. Sarcastically put, “Aid is like champagne: in success you deserve it, in failure
you need it (Bauer 1981, p. 91).

38. Rajan and Subramanian (2005b) find evidence that aid inflows are associated
with declines in the share of labor-intensive and tradable industries in the manufactur-
ing sector and that these effects stem from the real exchange rate overvaluation
caused by aid inflows. This effect could easily be compounded by large inflows of
foreign direct investment and other private capital flows, as “‘good policies” would
not only attract aid flows but private flows (Alesina and Dollar 1998). However, for
Stern, Dethier, and Rogers (2005, p. 376), these “rigid presumptions against extra aid
on macroeconomic grounds (which have occasionally emerged from the IMF) are
generally unsound and unacceptable.”

39. Opinion and Analysis, “Aid Is Not Best Way to Help Africa Progress,” Irish
Times, March 26, 2008.

40. Of course, not all forms of trade are conducive to development. Trade in oil
and mineral resources tends to skew a country’s politics; encourage rent-seeking
behaviors; and dampen incentives to innovate, produce, and compete (Auty 1993).
For Thomas Friedman (2006), the first law of petropolitics is that the price of oil and
the pace of freedom always move in opposite directions in oil-rich petrolist states.

41. The financing gap refers to the difference between a country’s savings and its
investment needs to attain a target growth rate. According to this theory (Domar
1946), foreign aid is expected to help fill the gap and achieve a higher growth rate
than would otherwise be possible under the prevailing private financing capacities.
In the last decades, the notion of financing gap has evolved to refer to the budgetary
needs of countries.

42. The 2005 Human Development Report (UNDP 2005, p. 7) is an example of
such an approach in the sense that international aid is seen as “one of the most
effective weapons in the war against poverty.” While the report (rightly) calls for
breaking with “business-as-usual”’ to meet the MDGs, the proposed action plan reads
very much as “‘more of the same’” (more external assistance, more trade compensation,
more policy “space,” and so forth).

43. The last half century has witnessed half a dozen authoritative studies of foreign
aid, each of which has suggested ways to reform the implementation of aid programs.

44. In her survey of existing bilateral programs, Piron (2004) notes that since the
1993 Vienna Declaration—and the recognition that democracy, development, and
respect for human rights and fundamental freedoms are interdependent and mutually
reinforcing—a number of bilateral development agencies have developed policies
and guidance on human rights.

Part I1

1. Broadly speaking, three theories of economic growth are usually discussed in
the literature: the neoclassical growth theory, which emphasizes the accumulation
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of factors (labor and capital) and technological progress (exogenous or endogenous)
as the primary determinants of growth (e.g., Solow 1956; Romer 1990); the geographic
growth theory, which emphasizes climatic conditions, access to major markets, and
other locational factors as key to explaining long-term economic development (e.g.,
Diamond 1997; Sachs 2001); and the institutional growth theory, which stresses the
importance of a society’s institutional framework, in particular the existence of a
market-friendly environment for entrepreneurial activities, in the long-term perfor-
mance of economies (e.g., Acemoglu and Robinson 2004; North 1990).

2. The authors find that economic institutions encouraging economic growth
emerge when political institutions allocate power to groups with interest in broad-
based property rights enforcement, when they create effective constraints on power
holders, and when there are relatively few rents to be captured by power holders.

Chapter 5

1. As underlined in Chapter 3, the paradigm presented in this book differs from
that discussed by Sen in Development as Freedom (1999) in the sense that Sen’s capability
approach lumps together—and somewhat problematically—elements of negative or
liberty human rights with a certain measure of coercion in the form of positive and
welfare rights. In particular, the “capability approach” provides direct support for
the characterization of poverty, hunger, and starvation as ““freedom-restricting” con-
ditions. For a discussion of Sen’s contributions in the field of human rights, see
Vizard (2005). For a discussion of the underlying tension in Sen’s approach, see
Machan (2006a).

2. Immigration policies, especially in developed countries, tend to be far more
protectionist and/or discriminatory than policies regulating foreign trade and capital
flows, which in turn explains today’s relatively low migration flows, especially when
compared with the second half of the 19th century. According to Bertocchi and
Strozzi (2005), while citizenship laws did not contribute to the economic forces that
determined the early, mass migration waves of the 19th century, these laws have,
since World War II, been responding endogenously and systematically to international
migration as well as to other factors, such as border stability, the welfare burden,
and colonial history.

3. As noted in Economic Freedom of the World (Gwartney and Lawson 2004, p. 29):
“We do not know where the next ingenious idea will come from. More than any
other form of economic organization, a free market makes it possible for a wide
range of people to try out their innovative ideas and see if they can pass the market
test. If they do, they will improve living standards. On the other hand, if they fail,
they will soon be brought to a halt. This process of experimentation and discovery
is a powerful force for economic progress.”

4. That economic growth is a necessary condition for economic development is
by now an almost universally accepted principle. As Krueger (2005b) puts it: “The
evidence is clear: the only way to bring about a lasting reduction in poverty is
through rapid and sustained economic growth. That sounds straightforward enough.
Unfortunately, we cannot legislate for rapid growth any more than we can for poverty
reduction. What matters are the policies that will deliver more rapid growth.”

5. It has been estimated that an increase in the number of migrants equal to
3 percent of the labor force of the Organisation for Economic Co-operation and
Development countries would result in global welfare gains that would surpass those
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obtained from the removal of all trade barriers, with significant gains for all parties
involved (Walmsley and Winters 2005).

6. Whether it is the destination country (“brain drain”) or the country of origin
(“brain gain”’) that benefits the most from migration is largely irrelevant, as all that
matters from the perspective of this book is the fate of the individual migrant and
the minimization of his “brain waste.”

7. Many crucial elements of economic freedom are not observable or readily quanti-
fiable, requiring the use of various “‘proxies” for these elements. For instance, the
freedom to trade internationally could be measured by a number of variables, more
or less relevant but always difficult to rank, from tariff and nontariff barriers to
various behind-the-border restrictions.

8. See the Fraser Institute’s Economic Freedom of the World Index, Freedom House’s
Economic Freedom Indicators, and the Heritage Foundation’s Indexes of Economic
Freedom.

9. According to their estimates, the various measures of economic freedom explain
from 54 percent to 74 percent of the cross-country variation in income, with each
coefficient carrying the correct sign and being highly significant. A 10 percent increase
in economic freedom can be expected to produce an increase in gross national product
per capita of 7.4 percent to 13.6 percent in a representative country.

10. The correlation coefficients among the three indexes are higher than 0.8 in
absolute value. The Freedom House index appears to have the least in common,
reflecting Freedom House’s historic emphasis on civil and political rights, including
democratic institutions, as crucial elements of economic freedom, and its relatively
light emphasis on the size of government in determining the ranking.

11. They also find some interesting correlations among their four categories of
human rights and a number of other parameters, such as the extent of press freedom,
the nature of the democratic regime (presidential vs. parliamentary), or the nature
of the democratic representation (majority rule vs. proportional representation).

12. The Economic Freedom of the World index is perhaps the most ambitious
attempt to quantify economic freedom and its effect on investment and economic
growth. Currently available for 141 countries, the index measures the consistency of
a nation’s policies and institutions with economic freedom, in particular the extent
to which various countries rely on open markets to allocate goods and resources.

13. They adjusted for differences in initial income level, tropical location, share of
population near an ocean, and human capital.

14. According to the 2007 Economic Freedom of the World index, Hong Kong
retains the highest rating for economic freedom. The other top scorers are Singapore,
New Zealand, Switzerland, Canada, the United Kingdom, the United States, Estonia,
Australia, and Ireland. The majority of nations ranked in the bottom fifth are African,
and all the nations in the bottom 10 are African with the exceptions of Venezuela
and Myanmar.

15. Interestingly, the share of the income earned by the poorest 10 percent of the
population was found to be unrelated to the degree of economic freedom in a nation.

16. Short-term fluctuations in growth rates are influenced by a number of factors
that may dominate and conceal the strength of the relationship between economic
freedom and growth.

17. The average economic freedom score rose from 5.4 (out of 10) in 1980 to 6.6
in 2005. Five nations increased their scores by more than three points since 1980:
Hungary, Peru, Uganda, Ghana, and Israel. Only three nations decreased their score
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by more than one point: Zimbabwe,Venezuela, and Myanmar. Other nations that
saw reductions are Nepal, Bahrain, Hong Kong, Malaysia, the Republic of Congo,
and Haiti.

18. Key structural reforms have been articulated around dismantling the planned-
economy apparatus (controlled prices and quantitative plans); fostering an increased
role for the private sector in the economy; opening the economy to foreign trade and
investment; enhancing the autonomy of state-owned banks and enterprises; and
establishing the basic building blocks of a modern tax system and indirect monetary
policy (Tseng and Rodlauer 2003).

19. In contrast to the coerced collectivization of agriculture in the 1950s and even
more the so-called great leap forward that abolished private property and self-
ownership of peasants, which resulted in a decline of Chinese weight in the global
economy under Mao Zedong (Lin, Cai, and Li 2003; Maddison 1998).

20. An extreme example is the comparative performance of market-oriented West
Germany and highly regulated East Germany, or the current relative performance
of South Korea and North Korea. Less dramatic differences on the effect of economic
freedom can be found on all continents among both developed and developing
countries.

21. This is not to say that all components of economic freedom are necessarily
associated with economic growth. While some components of economic freedom are
usually found to cause economic growth (e.g., the use of markets and property rights),
other components may be caused by growth, and still others jointly determined with
growth. Berggren (2003) provides a survey of the empirical findings in this area.

22. To determine what causal relationships exist among economic freedom, political
freedom, and economic growth, the authors use a dynamic model and define causality
along the lines established by Granger (1969).

23. Within these five broad categories, the EFW index of economic freedom incorpo-
rates 23 components themselves made of several subcomponents. Counting the vari-
ous subcomponents, the EFW index is based on 42 distinct data. For instance, the
regulation of credit, labor, and business incorporates a quantification of credit market
regulations. This component is itself divided into five subcomponents: the ownership
of banks (i.e., the percentage of deposits held in privately owned banks); the degree
of competition (i.e., the extent to which domestic banks face competition from foreign
banks); the extension of credit (i.e., the percentage of credit extended to the private
sector); the extent of credit controls and regulations; and the extent of interest rate
controls that lead to negative real interest rates.

24. According to Freedom House’s definition (Karatnycky 2002, p. 722), freedom
is “the opportunity to act spontaneously in a variety of fields outside the control of
the government and other centers of potential domination.”

25. A number of observers have pointed to the economic miracle of East Asia in
the 1980s or that of China today to emphasize the crucial role of economic freedom
in kick-starting economic growth, notwithstanding the absence of civil and politi-
cal rights.

26. While Jagdish Bhagwati (2006) has questioned the sustainability of the develop-
ment process when civil and political rights are not respected, pointing to the possible
long run comparative advantage of India over China in this regard, Benjamin Fried-
man (2005) offers a more sanguine view and conjectures that, because material prog-
ress leads to moral progress (borrowing from the Enlightenment tradition), China
would also eventually move toward liberalization and democratization.
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27. More anecdotal evidence would point out that famines rarely occur in demo-
cratic societies with a free press or that democracies rarely go to war against each
other, or that countries with McDonald’s rarely declare war on each other.

28. Huntington (1968), Rao (1984), de Schweinitz (1959), and Vega-Gordillo and
Alvarez-Arce 2003.

29. Just to mention one element, reported human rights abuses cannot be equated
with actual abuses, as governments with outrageous human rights records will try
to conceal such records as much as possible.

30. According to Freedom House’s definition (2005), political rights enable people
to “participate freely in the political process, including through the right to vote,
compete for public office, and elect representatives who have a decisive impact on
public policies and are accountable to the electorate.” Civil liberties allow for “the
freedoms of expression and belief, associational and organizational rights, rule of
law, and personal autonomy without interference from the state.” The methodology
of the survey established basic standards (through a checklist of 10 political rights
questions and 15 civil liberties questions) that are derived in large measure from the
Universal Declaration of Human Rights.

31. Intheir survey of 18 studies, Przeworski and Limongi (1993) conclude that social
scientists know surprisingly little about the relationship between political regimes and
economic growth and that, while political institutions do matter for growth, thinking
in terms of regimes does not seem to capture the relevant differences.

32. Smith (1776, p. 788) lists three core functions for the state: (a) ““protecting the
society from the violence and invasion of other independent societies,”
(b) “protecting, as far as possible, every member of the society from the injustice or
oppression of every other member,” and (c) ““erecting and maintaining those public
institutions and public works, which, though they be in the highest degree advanta-
geous to a great society, are however of such a nature that the profit could never
repay the expense to any individual or small group of individuals.”

33. Krueger (2005a, p. 77) observes that it would be foolhardy for many private-
sector entrepreneurs to enter a given line of economic activity if there were, or might
be, public enterprises entering it, if only because of the uncertainty surrounding the
extent to which government regulations would favor the public enterprise (e.g., de
jure or de facto tax exemption; controlled prices and preferential treatment in the
allocation of scarce goods, such as foreign exchange, imports, infrastructure; and
SO on).

34. In a liberal society, the state should not be seen as a ““moral” entity. To quote
Hayek (1944, p. 77), it is only ““a piece of utilitarian machinery intended to help
individuals in the fullest development of their individual personality.”

35. This refers to the two conceptions of the nature of man underlining the philo-
sophical debate between Rawls (1971) and Nozick (1974).

36. The theory of public choice brought to the fore long ago the recognition that
““government officials were not benevolent disinterested social guardians in the spirit
of Mill and Pigou, but were rather often self-interested, much the same as the private
economic agents whose maximizing behavior had always been assumed to be selfish”
(Krueger 2005a).

37. As noted by Milton Friedman (1962), the necessity of drawing a line between
responsible individuals and others (e.g., madmen, children) is inescapable, and there
is no avoiding the need for some measure of paternalism and arranging for their
care by the government.
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38. Uncompromising libertarians such as Rothbard (1978) would consider that
state power is immoral in all circumstances and, therefore, the fight for liberty is not
just about cutting coercive government but eliminating it altogether, not just about
assigning property rights but deferring to the market even on questions of con-
tract enforcement, and not just about cutting welfare but banishing all coercive
redistribution.

Chapter 6

1. For North (1990, p. 3), “institutions are the rules of the game in a society or,
more formally, are the humanely devised constraints that shape human interaction.”

2. “The list of those who can validly claim to have contributed to the rediscovery
of the link between free economic institutions and economic growth is long, but it
is probably fair to say that the first attempt to systematically measure economic
freedom was produced by Gastil and Wright for Freedom House in 1983” (Hanke
and Walters 1997, p. 123).

3. The rule of law has also to do with unwritten rules, such as the level of trust
and reputation in a society that allows economic agents to trust one another.

4. As noted by Posner (1998, p. 1), while ““markets are more robust than some
market-failure specialists believe, their vigor may depend on the establishment of
an environment in which legal rights, especially property and contractual rights, are
enforced and protected.”

5. The rule of law is only one, generic aspect of a country’s institutional setting.
Countries are typically equipped with a wide range of institutions that seek to
guarantee the proper functioning of markets, including regulatory institutions, institu-
tions for macroeconomic management, institutions for social insurance, and institu-
tions for conflict management.

6. In an influential article, La Porta and others (1988) argue that countries adhering
to common law, which is of English origin, generally have the strongest legal protec-
tion for investors, followed by countries adhering to civil law adopted from the
German and Scandinavian legal traditions, then by countries rooted in French civil
law. See also Mahoney (2000).

7. An informal market activity is one that the government has taxed heavily,
regulated in a burdensome manner, or simply outlawed in the past.

8. For many developing countries, strengthening the enforcement of contracts (in
number of procedures, time, and cost) is key to strengthening the rule of law. For
instance, in Burkina Faso, contract enforcement would typically require 41 procedures
and 446 days and would cost about 95 percent of the debt to be collected (World
Bank 2005). As noted by Krueger (2005a), “One wonders why any rational person
would even attempt to collect, but that in turn raises questions as to whether contracts
would even be used in these circumstances.”

9. In the “law and development model,” the law is central to the development
process. It is an instrument that could be used to reform society, and lawyers and
judges could serve as social engineers. As noted by Messik (1999), perhaps the most
significant reason for the failure of this model was the naive belief that the American
legal system (and the legal culture generally) could be easily transplanted to develop-
ing countries.

10. From a historical perspective, several authors have presented evidence that
the rise of the Western world was based on gradual but fundamental changes in
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property rights (e.g., North 1981; North and Thomas 1973; Rosenberg and Birdzell
1986).

11. “Once stated, the intellectual argument for the importance of property rights
is compelling. Why does an individual invest unless to gain something for himself
and his family? How can he ensure that gains flowing from his activity be appropriated
and secured other than through a system of well-defined property rights? To suppose
otherwise, is to suppose that human nature will change. That road is a dead end”
(O’Driscoll and Hoskins 2003, p. 7).

12. One could argue that economic competition—when undistorted—is the main
engine for just and sustainable social redistribution.

13. In de Soto’s words (2000, p. 63), “The genius of the West was to have created
a system that allowed people to grasp with the mind values that human eyes could
never see and to manipulate things that hands could never touch.”

14. In his book on the history of property rights, Bethell (1998, p. 99) notes that
““the phrase ‘private property’ barely entered the language before the 19th century.”
The existence of private property was simply a natural presumption that underlay
the work of classical economists, and its absence was simply unthinkable. Private
property came under intellectual assault only in the aftermath of the French Revolu-
tion and with the Marxist revolution.

15. Demsetz (1967, p. 350) suggests that “’the role of property rights is to internalize
externalities when the gains of internalization become larger than the cost of
internalization.”

16. The role of property rights was rediscovered with the institutional school of
economic development and was included in the original version of the Washington
consensus as the last policy recommendation and only institutional reform (William-
son 1990).

17. Not to mention the abolition of private property in communist regimes, an
experiment which turned out to be very costly in lives, human rights violations, and
economic prosperity. More recently, the collapse of Zimbabwe is a dramatic natural
experiment in the economic consequences of damaging property rights (Richard-
son 2005).

18. For de Soto, capital is the force that raises the productivity of labor and creates
the wealth of nations. It is the lifeblood of the capitalist system, the foundation of
progress, and the one thing that the poor countries of the world cannot seem to
produce for themselves, no matter how eagerly their people engage in all the other
activities that characterize a capitalist economy.

19. Even in the poorest countries, the poor save. According to de Soto (2000, p. 5):
“The value of savings among the poor is, in fact, immense—forty times all the foreign
aid received throughout the world since 1945. The total value of the real estate held
but not legally owned by the poor of the third world and former communist nations
is at least US$9.3 trillion, that is, more than 20 times the total direct foreign investment
into all third world and former communist countries in the ten years after 1989.”

20. In particular, the costs of registering property are high. For instance, registering
property in Nicaragua requires 8 procedures, an average of 124 days, and costs about
3.5 percent of the value of the property. In Mali, it takes fewer procedures (5) and
fewer days (29), but costs more than 20 percent of the value of the property. In
contrast, New Zealand has 2 procedures, it takes 2 days, and it costs 0.1 percent of
the value of the property (World Bank 2008a).
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21. According to de Soto (2000, p. 7): ““The poor do have things, but they lack the
process to represent their property and create capital. It is the unavailability of these
essential representations that explain why people who have adapted every other
Western invention, from the paper clip to the nuclear reactor, have not been able to
produce sufficient capital to make their domestic capitalism work.”

22. De Soto (2000, p. 168) takes the example of a law enacted in Peru in 1924 to
protect natives from further legal ploys by packing thousands of them into rural
farming communities where the transfer of rights to any land was expressly prohib-
ited. “In thus protecting the natives from the scheming and swindling elites, they
also deprived them, albeit unintentionally, of the basic tools for creating capital.”

23. “Exporting a country’s system of private property rights ultimately entails
exporting its history and political culture” (O’Driscoll and Hoskins 2003, p. 13). It is
thus fraught with difficulties.

24. Intellectual property has turned out to be among the more significant elements
of international cooperation and treaty making in the past decade. It is divided into
two broad categories: (a) industrial property, which includes inventions (patents),
trademarks, industrial designs, and geographic indications of source; and
(b) copyright, which includes literary and artistic works, such as novels, poems, plays,
films, and musical works; artistic works such as drawings, paintings, photographs,
and sculptures; and architectural designs. Rights related to copyright include those
of performing artists in their performances, producers of phonograms in their record-
ings, and those of broadcasters in their radio and television programs.

25. In the International Covenant on Economic, Social and Cultural Rights, states
recognize the right of everyone “to benefit from the protection of the moral and
material interests resulting from any scientific, literary or artistic production of which
he is the author.”

26. Kinsella (2001a, p. 22) cites Thomas Jefferson (himself an inventor and the
United States’ first patent examiner) as saying that “he who receives an idea from
me, receives instruction himself without lessening mine; as he who lights his taper
at mine, receives light without darkening me.”

27. As more and more rights win the label “‘property,” property risks losing all
significance (Bell and DeLong 2002).

28. Helfer (2003) provides a mapping of the human rights and intellectual prop-
erty interface.

29. Kinsella (2001b) wonders why, if patents and copyrights are essential to innova-
tion, philosophers persist in writing their tomes, physicists in probing the universe,
and mathematicians in toiling away at solving age-old riddles without the reward
of a monopolistic ownership in the resulting ideas.

30. Bell and DeLong cite the example of the old doctrine that if you own property
on a waterfront you can build a pier. However, if technological changes make it
possible to build a square mile’s worth of structures on pilings, suddenly your rights
change: “You can’t fill up San Francisco Bay.” In the same vein, the reduction of
transaction costs brought about by the digital revolution has nullified the doctrine
that one can make limited copies of a copyright-protected creation without paying
or seeking permission.

31. Intellectual property critics would point out that utilitarianism is an ends-
justifies-the-means philosophy, which is itself problematic. Horrible violations of
individual rights can be perpetrated in the name of this philosophy (Kinsella 2001b).
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32. However, the extent of monopoly power is often misrepresented. For instance,
while a patent gives the holder the right to exclude others from using the new idea
commercially, it does not allow the holder to exclude other firms from entering the
industry as in the traditional sense of a monopoly.

33. Abraham Lincoln (1859, p. 528) wrote that “the patent system secured to the
inventor, for a limited time, the exclusive use of his invention; and thereby added
the fuel of interest to the fire of genius in the discovery and production of new and
useful things.”” This idea was formalized by Arrow (1962, p. 15) who, in the absence
of property rights, expected a free enterprise economy ““to underinvest in invention
and research because it is risky, because the product can be appropriated only to a
limited extent, and because of increasing returns in use.”

34. For the World Intellectual Property Organization, the international protection
of the rights of intellectual property owners (i.e., creators, inventors, and authors)
acts as a spur to human creativity, advancing the boundaries of science and technology
and enriching the world of literature and the arts. By providing a stable environment
for the marketing of intellectual property products, it also oils the wheels of interna-
tional trade.

35. The cornerstones of the WIPO's treaty system are the 1886 Berne Convention
for the Protection of Literary and Artistic Works; the 1893 Paris Convention for the
Protection of Industrial Property; and the 1961 Rome Convention for the Protection
of Performers, Producers of Phonograms and Broadcasting Organizations. These
conventions were updated to the Internet age in the 1994 Trademark Law Treaty,
the 2000 Patent Law Treaty, and the WIPO Copyright Treaty and WIPO Performances
and Phonograms Treaty of 2002. Other relevant international instruments include
the 1952 Universal Copyright Convention of the United Nations Educational, Scien-
tific, and Cultural Organization; the 1992 Convention on Biological Diversity; and
the World Trade Organization 1995 Agreement on the Trade-related Aspects of
Intellectual Property Rights (the TRIPS Agreement).

36. In her seminal paper on the ladder of citizen participation, Arnstein (1969)
discusses eight types of participation and “nonparticipation,” which she grades from
Manipulation (least citizen participation) to Citizen Control (most citizen participa-
tion). The bottom rungs of the ladder (Manipulation and Therapy) are contrived to
substitute for genuine participation. Their real objective is not to enable people to
participate in planning or conducting programs, but to enable policymakers to “edu-
cate” or “cure” the participants. The middle rungs (Informing, Consulting, and
Placation) progress to levels of “tokenism’” that allow citizens to hear and to have
avoice, without ensuring that their views will be heeded by policymakers. In the upper
rungs (Partnership, Delegated Power, and Citizen Control), participation represents
increasing degrees of decisionmaking clout.

37. In that sense, the PRSP approach has been portrayed by many critics as little
more than a thinly disguised repackaging of old wine (i.e., structural adjustment
loans) in new bottles.

38. Inhis view: “The prime reason why development agencies adopt such language
with its deliberate obfuscations is, of course, to benefit from the moral authority and
political appeal of the human rights discourse. The development community is in
constant need of regaining the high moral ground in order to fend off criticism and
mobilize resources. As the development community faces a deep crisis of legitimacy
among both insiders and outsiders, the act of cloaking itself in the human rights mantle
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may make sense, especially if it does not force anyone to think or act differently”” (Uvin
2002, p. 4).

39. Indeed, many scholars would argue that discourse changes have real-world
effects: they slowly reshape the margins of acceptable action, create opportunities
for redefining reputations and naming and shaming, change incentive structures and
the way interests and preferences are defined, and influence expectations.

40. In contrast, participatory processes at the microeconomic or project level are
easier to formulate and have become increasingly innovative as methods become
more established and sophisticated (Isham, Narayan and Pritchett 1995).

41. As observed by Plant (2005, pp. 498-508): ““/Can villagers be informed about
and have some meaningful input into tradeoffs that might have to be made between
service delivery and a more expansive fiscal or monetary policy? Here I am not
calling into question the intellectual capacity of a village elder, but only his or her
perspective and information base. Are either sufficiently broad to make a meaningful
choice? Is it effective to broaden both so he or she can give an opinion? Probably not.”

42. For instance, Kant (1795) opposed the concept of majority rule over the individ-
ual and advocated instead a constitutional republic, whereby the elected representa-
tives of the people govern according to existing constitutional law that limits the
government’s power over citizens.

43. Limiting the liberty and political role of citizens to periodic voting may in turn
explain why many contemporary democracies are faced with declining political party
membership, decreasing voter turnouts, widespread cynicism, and lack of trust in
the institutions of representative government (Dalton, Burklin, and Drummond 2001).
Such a democratic deficit is characterized by a structural tendency toward elitism
and the disempowerment of the general public, and is rooted in a belief that those
who make and implement policy do not adequately represent the interests of the
general public (Habermas 1976).

44. According to which, groups and other political participants will use the regula-
tory and coercive powers of government to shape laws and regulations in a way
that is beneficial to themselves but not in the greater public interest.

45. Arrow’s impossibility theorem demonstrates that no voting system meets all
of a certain set of criteria when there are three or more choices.

46. “The price we have to pay for a democratic system is the restriction of state
action to those fields where agreement can be obtained”” (Hayek 1944, p. 184).

47. A discussion of corporate governance, that is, the conditions under which
managers of firms act in the interests of, and are accountable to, their corporations,
shareholders, and employees for the use of assets, would be beyond the scope of
this book.

48. Even among rich countries, profound differences exist in the way public institu-
tions are accountable or transparent to citizens, and how the public sector is managed.
Uvin (2002, p. 5) observes: “The access to public information that U.S. citizens enjoy
under the Freedom of Information Act is absolutely unthinkable in most of Europe.
Then again, the degree of financial clout exerted by Wall Street on the U.S. Department
of Treasury, or by large corporations on the U.S. Department of Commerce, if not
on the entire political system in the United States, would be unacceptable to most
European citizens. Yet the extent to which French foreign policy, especially towards
Africa, is a private presidential matter beyond democratic scrutiny is unimaginable
in most other countries.”
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49. Corruption is a narrower concept than governance and is commonly defined
as the “misuse of public power for private profit.”” Acts involving corruption fall
broadly into two categories. Conventional bribery, or “petty corruption,” occurs
when a public official demands, or expects, “’speed money’” or “grease payments”
for performing an act which he or she is ordinarily required by law to do, or when
a bribe is paid to obtain services that the official is prohibited from providing. “Grand
corruption”” occurs when a person in a high position who formulates government
policy or is able to influence government decisionmaking, seeks payment, usually
offshore and in foreign currency, as a quid pro quo for exercising the extensive
arbitrary powers vested in him or her (Jayawickrama 1998).

50. Kaufmann (2004) notes the paucity of the coverage of notions such as the rule
of law, independence of the judiciary, and corruption in the UN Human Rights
Covenants and in the Declaration on the Right to Development and conversely, the
lack of mention of human rights in the UN Anti-Corruption Convention.

51. For Uvin (2002, p. 5), the good governance agenda has fulfilled a rhetorical-
political function as /it has allowed the World Bank [and the International Monetary
Fund] to discuss the reforms that it proposed as economic and not political matters.
In short, it constituted an attempt to de-politicize the concepts of democracy (and a
fortiori human rights) in order to avoid allegations of undermining state sovereignty.”

52. When a government fails or neglects to curb corruption, it also fails to fulfill
its human rights obligations in at least three important respects: (a) it breaches the
principles of nondiscrimination and equality before the law, including equality of
treatment from public officials in the exercise of their powers, duties, and functions;
(b) it leads to the infringement of several civil and political rights; and (c) it runs
counter to the state obligation of conduct and obligation of result vis-a-vis the progres-
sive realization of economic, social, and cultural rights (Jayawickrama 1998).

53. For Chafuen and Guzman (2000), the economic cost of corruption is the cost
of obtaining privileges that only the states can “legally’” grant, such as favoritism in
taxation, tariffs, subsidies, loans, government contracting, and other government
regulation.

54. Empirical evidence based on cross-country comparisons does indeed suggest
that corruption has large, adverse effects on private investment and growth, including
through its effect on small and medium-sized enterprises (Mauro 1995; Kaufmann,
Kraay, and Zoido-Lobaton 1999; Tanzi and Davoodi 2000).

55. Empirical evidence suggests that the rule of law, effective anti-corruption legis-
lation, the availability of natural resources, the economy’s degree of competition and
trade openness, and the country’s industrial policy all affect the breadth and scope
of corruption (Leite and Weidmann 1999).

56. Kaufmann (2004) finds evidence that the extent of cronyism and state capture
by oligarchs is related to the degree of civil liberties in a country. In particular, in
countries exhibiting quasi-authoritarian tendencies, or “managed’”” democracies, the
extent of state capture by the few elite is significantly higher than in countries where
political and civil liberties are very high. In turn, when state capture is high, the
author finds that socioeconomic development, including income growth and private-
sector development, is impaired.

57. The governance indicators developed by Kaufmann, Kraay, and Mastruzzi
(2005) measure governance by means of six indicators: (a) voice and external account-
ability (including a government’s preparedness to be externally accountable through
feedback from its own citizens, democratic institutions, and a competitive press);
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(b) political stability and lack of violence, crime, and terrorism; (c) government effec-
tiveness (including quality of policymaking, bureaucracy, and public service delivery);
(d) regulatory quality; (e) rule of law (including protection of property rights, judiciary
independence); and (f) control of corruption.

58. The human right is to express and exchange opinions, beliefs, and information
with others. The Universal Declaration of Human Rights (1948) proclaimed that
“everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart infor-
mation and ideas through any media and regardless of frontiers.”

59. The human right is to secure access to publicly held information and the
corresponding duty upon a public body to make information available. In its very
first session in 1946, the UN General Assembly adopted Resolution 59(I), stating,
“Freedom of information is a fundamental human right and . .. the touch-stone of
all the freedoms to which the United Nations is consecrated.”

60. Although right-to-information laws have existed since 1776, when Sweden
passed its Freedom of the Press Act, Finland was the first country to adopt modern
legislation on freedom of information in 1951, followed in 1966 by the United States.
Today, more than 50 countries have related legislation, and a number of countries
(e.g., Austria, Hungary, the Netherlands, and Poland) have enshrined the right of
citizens to access information in their constitutions. According to the United Nations
Development Program (2004), the circumstances that have triggered right-to-
information legislation vary from country to country and include political transition
(e.g., South Africa, Thailand), corruption concerns (e.g., Argentina, Peru, the Philip-
pines), environmental concerns (e.g., Bulgaria), and external pressures for economic
reform (e.g., Pakistan).

61. “Public bodies” relates to the type of service provided rather than the legal
nature of the body itself. A public body can be assumed to include all branches and
levels of government, including local government and state-owned enterprises, as
well as the private bodies that carry out public functions (such as those providing
utilities, maintaining roads, or operating railway lines).

62. Along with Transparency International and the Organisation for Economic Co-
operation and Development anti-bribery instruments, the World Bank has begun
constructing an index to help make “transparency more transparent” (Kaufmann
2005).

Chapter 7

1. It is not only the tax side that matters for the alleviation of poverty and pursuit
of fairness but also public spending policies: a regressive tax might conceivably be
the best way to finance pro-poor expenditures, with the net effect being to relieve
poverty (Ebrill and others 2001).

2. The literature abounds in examples of the unfairness and perverse effects of
taxation. To give one example, taxing food more lightly than other commodities, and
even subsidizing it to achieve a more equitable distribution of the tax burden, could
easily benefit the rich more than the poor. While the proportion of income that the
rich spend on food may be relatively low, the amount of food they consume may
be very large. In one country, Ebrill and others (2001) report that 45 percent of the
revenue forgone as a result of zero-rating value-added tax on food benefited the
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richest 30 percent of the population, whereas only 15 percent accrued to the poorest
30 percent.

3. As noted earlier, while the Universal Declaration states that (a) everyone has
the right to own property alone as well as in association with others and (b) no one
shall be arbitrarily deprived of his property (Article 17); the other instruments of the
International Bill of Human Rights, including the International Covenant on Eco-
nomic, Social and Cultural Rights and the Declaration on the Right to Development,
are essentially silent on this issue.

4. To the extent that there is broad unanimity on the scope and core functions of
the state (and no doubt this is the case in most instances), taxation could be interpreted
as the free will of individuals to associate themselves voluntarily around a limited
set of common objectives. However, the larger the scope of the state, the lower the
probability of finding unanimity on its scope, and the greater the need for coercive
taxation to finance it. Taxation is more likely to become a threat to human rights
when it finances state activities outside its core functions. Wicksell (1896) was the first
to suggest ways to reduce coercion by proposing unanimity, or qualified unanimity, as
a criterion for budgetary decision. Lindahl (1919) further formalized the analysis by
providing a theoretical process whereby taxes and the output of public goods were
jointly decided by a bargaining process among the affected decisionmakers.

5. Whatis the definition of “equals” (e.g., equality of income or wealth, endowment
or consumption, at a given point in time or over the life cycle)? What exactly is
“equal tax treatment” (e.g., equality in absolute tax payments or in tax payment
relative to a particular determinant)? To decide how unequal “‘unequals” should be
treated, should one use a utilitarian notion of distributive justice (i.e., social welfare
is the sum of individual welfare) or a Rawlsian notion (i.e., social welfare is the
welfare of the least well-off)? And so on.

6. According to the Universal Declaration of Human Rights, all human beings are
born free and equal (Article 1); they are entitled to all the rights and freedoms set
forth in the declaration, without distinction of any kind, such as social origin, property,
birth, or other status (Article 2); no one shall be subjected to punishment (Article 5);
all human beings are equal before the law and are entitled without any discrimination
to equal protection of the law (Article 7); and no one shall be arbitrarily deprived
of his property (Article 17).

7. Human beings differ in all sorts of characteristics (biological, cultural, emotional,
spiritual, and so on), with financial characteristics only a narrow subset of the potential
source of inequalities. Equal treatment means that some individuals should not be
negatively or positively discriminated against based on their relative endowment of
certain characteristics.

8. According to the Universal Declaration of Human Rights, everyone shall be
subject only to such limitations as are determined by law solely for the purpose of
securing due recognition and respect for the rights and freedoms of others and of
meeting the just requirements of morality, public order, and the general welfare in
a democratic society (Article 29).

9. For instance, Boadway, Cuff, and Marchand (2000) identify special cases in
which the marginal tax rate either optimally increases or optimally decreases with
incomes, and conclude that in plausible cases the pattern of marginal tax rates has
an inverted U shape, being highest in the middle part of the income distribution.

10. The seminal contribution of Mirrlees (1971) was to demonstrate that the solution
to the general problem of designing an optimal nonlinear income tax schedule was
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indeed close to a linear tax schedule. In other words, weighed against the practical
difficulties that nonlinear schedules imply—in administration, compliance, and the
potential for tax arbitrage—the implication appeared to be that a flat tax would be
a close proxy for the best possible income tax (Keen, Kim, and Varsano 2006).

11. The flat tax concept has gained enormous momentum since the pioneering
work of Hall and Rabushka (1983). Flat tax systems were introduced in the Baltic
states in the mid-1990s followed by a number of other East European and former
Soviet countries in the early 2000s. For a review of experience with the flat tax, see
Keen, Kim, and Varsano (2006).

12. One problem with hidden taxes (e.g., some indirect taxes, corporate tax, payroll
tax) is that people perceive the “price” of government to be artificially low, which
in turn causes the ““demand”” for government to be too high. Thus, a flat tax system
should aim for taxes that are not only simple, but visible (C. Edwards 2006).

13. Inpractice, Keen, Kim, and Varsano (2006) observe in their review of experience
with the flat tax that the distributional effects of the flat taxes are not unambiguously
regressive, and in some cases they may have increased progressivity, including
through the effect on compliance. They also conclude that movement to a flat tax
system may plausibly strengthen the automatic stabilizers, not weaken them.

14. The poll tax and its disconnection from income, assets, purchases, or any other
variables over which individuals have any control, may be the only—albeit drastic—
way to avoid the problem of inefficiency of taxation.

15. Higher tax rates interfere with the ability of individuals to pursue their goals
in the marketplace. The marginal tax rate confronting an individual is in effect a
““price” paid for supplying the next economic effort or engagement in an entrepreneur-
ial venture. What remain after the tax is subtracted are the “rewards” of the effort.
The higher the price of effort or entrepreneurship, the fewer the rewards and the
less likely that people will go in for it.

16. Paradoxically, in such complex tax systems, the richer you are, the more likely
you are to benefit from the various loopholes and shelters.

17. In the case of the United States, Chris Edwards (2006) reports that 61 percent
of U.S. taxpayers use paid tax preparers to navigate the 66,498 pages of federal tax
rules (code, regulations, and Internal Revenue Service rulings). Overall, Americans
spend around 3.5 billion hours doing their taxes (an average of about 26 hours per
household) for an annual compliance cost of about US$265 billion.

18. Another undesirable effect of corporate income tax is that, in conjunction with
the personal income tax, it causes double-taxation. The same shareholders pay corpo-
rate tax on profits and income tax on their after-tax profits (dividends).

19. Milton Friedman (1962) reports that the potency of the control over money is
dramatized in Lenin’s famous dictum, “The most effective way to destroy a society
is to destroy its money.”

20. Misconceptions about the role of monetary policy can be illustrated in this
quote from the UNAIDS report recounted by ActionAid USA (2006, p. 21): “The
short-term inflationary effects of increased and additional resources applied towards
tackling the HIV epidemic pale in comparison with what will be the long-term effects
of half-hearted responses on the economies of hard hit countries.”

21. To deal with recurring abuses of monetary power by the state, Hayek (1978a)
and White (1984), among others, have advocated the repeal of the state monopoly
in the supply of base money.
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22. Barro (1991); Bruno and Easterly (1998); Fischer (1983, 1993); Khan and Sen-
hadji (2000).

23. Even when inflation has no significant effect on growth, it is worth emphasizing
that seigniorage remains a discriminatory and nontransparent tax instrument.

24. Sarel (1996) estimates the threshold of inflation above which inflation slows
growth to be an annual inflation rate of 8 percent. Ghosh and Phillips (1998) found
a substantially lower threshold effect at 2.5 percent annual inflation rate. Khan and
Senhadji (2000) estimate the threshold at 1-3 percent for industrial countries and
7-11 percent for developing countries. Christoffersen and Doyle (1998) estimate the
threshold at 13 percent for transition countries. Somewhat outside the single digits
range, Bruno and Easterly (1998) detect a negative effect of inflation on growth only
for inflation rates higher than 40 percent.

25. In their review of monetary frameworks in the post-Bretton Woods era, Cottarelli
and Giannini (1997) found that the world had gradually moved toward monetary
frameworks in which, through appropriate institutional devices, a better tradeoff
between credibility of goals and flexibility of instruments could be achieved, with
country performances reflecting prevailing perceptions and preferences, the structural
features of the economy, and the nature and performance of a whole set of other
institutions.

26. Cottarelli and Giannini (1997) show that many developing, and, in some cases,
nondemocratic, countries have been able to precommit themselves by submitting
their economic policies to the conditionality implicit in IMF-supported programs.

27. The authors found that strengthening supervision had a neutral or negative
effect on banking development, reduced bank efficiency, and increased the likelihood
of a crisis. One explanation would be that corruption in bank lending tends to be
higher in countries with strong supervisory powers of bank regulators, except in
places with strong legal systems and political institutions.

28. It should be noted that, in practice, there is also a broad democratic legitimacy
for independent central banks with popular majorities in many countries that could,
but typically do not, infringe on them. This reflects the desire of the population
(principal) to constrain the ability of its representatives (agents) to undertake adven-
tures that may benefit the agents but not the principal.

29. To Hayek (1948, p. 95): “The extent of the control over all life that economic
control confers is nowhere better illustrated than in the field of foreign exchange.
Nothing would at first seem to affect private life less than a state control of dealings
in foreign exchange, and most people will regard its introduction with complete
indifference. Yet the experience of most continental countries has taught thoughtful
people to regard this step as the decisive advance on the path to totalitarianism and the
suppression of individual liberty. It is in fact the complete delivery of the individual to
the tyranny of the state, the final suppression of all means of escape—not merely
for the rich, but for everybody.”

30. Estimating the macroeconomic causal relationship between capital account
liberalization and economic growth in developing countries is fraught with difficul-
ties. Recent work using microeconomic evidence on the substantial and pervasive
costs of capital controls may be more conclusive and compelling (Forbes 2005). A
general observation is that most developing countries to have initiated financial
integration have continued along this path despite temporary setbacks, while the
most advanced economies all have open capital accounts.
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31. Article VIII, Section 2(a) of the IMF’s Articles of Agreement prohibit members,
without IMF approval, from imposing restrictions on the making of payments or
transfers for current international transactions.

32. Studies generally find a positive correlation between capital controls and the
occurrence of currency crises (Eichengreen 2003; Glick and Hutchinson 2000).

33. In the IMF classification, exchange rate arrangements range from ““hard pegs”
(i-e., currency boards or no separate domestic currency [dollarization]) to “’floating”
(i.e., managed float with no specified central rate or independent float) via an interme-
diate group of “soft pegs” (i.e., conventional fixed pegs, crawling pegs, horizontal
bands, and crawling bands).

34. “Each of the major international capital market-related crises since 1994—
Mexico in 1994, Thailand, Indonesia and Korea in 1997, Russia and Brazil in 1998,
and Argentina and Turkey in 2000—has in some way involved a fixed or pegged
exchange rate regime. At the same time, countries that did not have pegged rates—
among them South Africa and Israel in 1998, Mexico in 1998, and Turkey in 1998—
avoided crises of the type that afflicted emerging market countries with pegged
rates” (Fischer 2001).

35. As a result of the gradual removal of capital controls across the world, the
proportion of “soft peg’” arrangements declined significantly during the 1990s, with
a corresponding gain over the same period for the hard pegs on one side and more
flexible arrangements on the other.

36. However, because of the pervasiveness of capital controls and their limited
involvement with modern global financial markets, developing countries actually
exhibit a wide range of regimes, including some form of exchange rate peg or band
or highly managed float (Mussa and others 2000).

37. The free operation of open markets should only be restricted in the presence
of nonpecuniary externalities, defined as the effects of a particular exchange on third
parties that do not pass through the price system (e.g., pollution).

38. While anumber of preferential regimes were introduced with the good intention
of “positively’” discriminating in favor of poor developing countries, they had a
number of perverse consequences not only for third countries but for the beneficiaries
themselves. Furthermore, preferential regimes have broader systemic implications
in the sense that preference-dependent countries do not have any incentive to support
multilateral trade liberalization on a nondiscriminatory (i.e., most favored nation
[MEN]) basis that would erode their preferences; thus, they can block or delay efforts
toward a freer multilateral trading system.

39. Open trade is often accused of being unfair, of exacerbating inequality, both
within countries and at the international level, and of inciting a race to the bottom
over matters such as social welfare standards, environmental standards, worker
protection legislation, and so on.

40. The authors estimate that during 1985-2000, countries captured about 20 per-
cent of their average geographic neighbors” and trading partners’ levels of, and
changes in, economic freedom. Although these results provide evidence that freedom
spreads, they also suggest freedom does not spread as strongly as suggested by the
“domino theory” that underpinned American and Soviet foreign relations during
the cold war.

41. The increases in input costs caused by tariffs and nontariff barriers are ulti-
mately borne by companies unable to pass the increase on to the output price—the
most important being export industries. As is well-known, a tax on imports is a tax
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on exports. Duty drawback and other similar schemes, which are designed to eliminate
the bias against exports, are usually difficult to administer.

42. Dollar 1992; Sachs and Warner 1995; S. Edwards 1998; Frankel and Romer 1999.

43. Along the same line of thought, the authors find that once they have controlled
for institutions, geography—the other school of international trade theory—has at
best a weak direct effect on incomes, although it has a strong indirect effect by
influencing the quality of institutions.

44. Rent seeking refers to largely unproductive, expropriating activities that bring
positive returns to the individual but not to society (Krueger 1974).

45. While developing countries clearly need flexibility in the implementation of a
number of “noncore” rules and standards designed for and by developed countries
(e.g., some trade-related aspects of intellectual property rights and various sanitary
and phytosanitary requirements), an “opt-out” strategy by some developing countries
in the Doha Round may just create a self-defeating two-tier multilateral trading
system, with one tier of countries subject to new rules, commitments, and benefits,
and a second tier left on the sidelines. The seemingly generous concept of a round-
for-free for least developed countries may well turn out to be anti-development.

46. Itis the government’s responsibility to develop policies to temporarily alleviate
the burden falling on those individuals and groups adversely affected by the adjust-
ment process.

47. Some would go so far as to consider that a pro-business orientation (defined
as favoring the incumbents and producers over the potential competitors and consum-
ers) could be superior to a pro-market orientation at an early stage of development
(Rodrik and Subramanian 2004). Such a discriminatory orientation would not be
consistent with the approach taken in this book.

48. According to the World Bank (2005), the time it takes to register a new business
ranges from 2 days in Australia (at a cost equal to 2 percent of per capita income)
to more than 200 days in Haiti (at a cost equal to 153 percent of per capita income).

49. According to World Bank Investment Climate Surveys, policy-related risks are
the main concern of firms in developing countries.

50. Narayan (2000) found that poor people identified getting a job as their most
promising path out of poverty. Better job opportunities also increase incentives for
people to invest in their education and skills, thus complementing efforts to improve
human development.

51. By their nature, labor markets are not necessarily perfectly competitive (Debrun
2003). The most common imperfections include information asymmetries (e.g., the
difficulty for employers to fully monitor workers” efforts or skills and for workers
to evaluate their contribution to the firm’s productivity); market power (e.g., if
employers or workers dominate labor relations, wages can be pushed too low or too
high); and market failures (e.g., to provide sufficient insurance against unemployment
risk given the aggregate nature of such risk).

52. Proponents of right-to-work laws in several U.S. states (under provisions of
the Taft-Hartley Act) would point to the constitutional right to freedom of association,
as well as the common-law principle of private ownership of property, to prohibit
collective bargaining from making union membership a condition of employment.

53. The minimum wage is a striking example of misguided compassion as it
typically hurts those it is intended to help (i.e., the poor, low-skilled, and young
workers, and welfare recipients). Attempts to cast doubt on the negative effect of an
increased minimum wage on employment (e.g., Card and Krueger 1994) have usually
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not remained unchallenged (e.g., Neumark and Wascher 1995), and a refutation of
the law of supply and demand has yet to be discovered.

54. For instance, the Declaration on Fundamental Principles and Rights at Work
(ILO 1998) provides a labor framework to uphold basic human values, including the
freedom of association and the right to collective bargaining; the elimination of
forced and compulsory labor; the abolition of child labor; and the elimination of
discrimination in the workplace.

55. The World Bank’s index of difficulty on the ease of hiring and firing workers
provides a quantitative benchmark of the degree of protection of economic freedom
in labor markets (World Bank 2008a). In Mozambique, for example, the difficulty of
hiring index is 83 (on a scale of 0 to 100), the difficulty of firing index is “only” 20,
but a laid-off worker must be paid 143 weeks of salary!

56. One such experience is Denmark’s flexicurity policy: a mix of easy hiring and
firing with both efficient reemployment services and decent out-of-work incomes.

Conclusion

1. Cultural relativists such as Boas, Benedict, and Herskovits sought not simply
to demonstrate that standards of morality and normalcy are culture-bound (the
Kantian idea that our perception of the world is filtered through our preexisting
conceptual categories) but to call into question the ethnocentric assumption of Western
superiority (Dundes Renteln 1988).

2. As noted by Martin (2003), Roman Catholic social thought has come to regard
development as what Pope Paul VI in his encyclical Populorum Progressio called
“authentic development” or “integral development,” development that concerns the
human person in the integrity of his or her existence. Later, Pope John Paul II in his
encyclical Centesimus Anus brought home the fact that integral human development
was not just focused on the human person, but placed the human person as the
subject of this process.

3. Although for many Muslims today, shari’a is the sole valid interpretation of
Islam and as such ought to prevail over any human law or policy, An-Na’im (1990)
observes that human rights advocates in the Muslim world need not be confined to
this particular historical interpretation of Islam and that a modern version of Islamic
law could be entirely consistent with current standards of human rights.

4. These individualist values and cultures have undeniably served Western nations
well in their quest for economic development in the modern age.

5. Rorty (1993) would go as far as to argue that human rights are based not on
the exercise of reason, but on a sentimental vision of humanity and are therefore not
rationally defensible.
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Appendix: Declaration on the
Right to Development

Adopted by United Nations General Assembly Resolution 41/128
of December 4, 1986

The General Assembly,

Bearing in mind the purposes and principles of the Charter of
the United Nations relating to the achievement of international co-
operation in solving international problems of an economic, social,
cultural or humanitarian nature, and in promoting and encouraging
respect for human rights and fundamental freedoms for all without
distinction as to race, sex, language or religion,

Recognizing that development is a comprehensive economic,
social, cultural and political process, which aims at the constant
improvement of the well-being of the entire population and of all
individuals on the basis of their active, free and meaningful partici-
pation in development and in the fair distribution of benefits result-
ing therefrom,

Considering that under the provisions of the Universal Declaration
of Human Rights everyone is entitled to a social and international
order in which the rights and freedoms set forth in that Declaration
can be fully realized,

Recalling the provisions of the International Covenant on Eco-
nomic, Social and Cultural Rights and of the International Covenant
on Civil and Political Rights,

Recalling further the relevant agreements, conventions, resolu-
tions, recommendations and other instruments of the United Nations
and its specialized agencies concerning the integral development of
the human being, economic and social progress and development
of all peoples, including those instruments concerning decoloniza-
tion, the prevention of discrimination, respect for and observance
of, human rights and fundamental freedoms, the maintenance of
international peace and security and the further promotion of
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friendly relations and co-operation among States in accordance with
the Charter,

Recalling the right of peoples to self-determination, by virtue of
which they have the right freely to determine their political status
and to pursue their economic, social and cultural development,

Recalling also the right of peoples to exercise, subject to the rele-
vant provisions of both International Covenants on Human Rights,
full and complete sovereignty over all their natural wealth and
resources,

Mindful of the obligation of States under the Charter to promote
universal respect for and observance of human rights and fundamen-
tal freedoms for all without distinction of any kind such as race,
colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status,

Considering that the elimination of the massive and flagrant viola-
tions of the human rights of the peoples and individuals affected by
situations such as those resulting from colonialism, neo-colonialism,
apartheid, all forms of racism and racial discrimination, foreign
domination and occupation, aggression and threats against national
sovereignty, national unity and territorial integrity and threats of
war would contribute to the establishment of circumstances propi-
tious to the development of a great part of mankind,

Concerned at the existence of serious obstacles to development,
as well as to the complete fulfillment of human beings and of peoples,
constituted, inter alia, by the denial of civil, political, economic,
social and cultural rights, and considering that all human rights and
fundamental freedoms are indivisible and interdependent and that,
in order to promote development, equal attention and urgent consid-
eration should be given to the implementation, promotion and pro-
tection of civil, political, economic, social and cultural rights and
that, accordingly, the promotion of, respect for and enjoyment of
certain human rights and fundamental freedoms cannot justify the
denial of other human rights and fundamental freedoms,

Considering that international peace and security are essential
elements for the realization of the right to development,

Reaffirming that there is a close relationship between disarmament
and development and that progress in the field of disarmament
would considerably promote progress in the field of development
and that resources released through disarmament measures should
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be devoted to the economic and social development and well-being
of all peoples and, in particular, those of the developing countries,

Recognizing that the human person is the central subject of the
development process and that development policy should therefore
make the human being the main participant and beneficiary of
development,

Recognizing that the creation of conditions favourable to the
development of peoples and individuals is the primary responsibil-
ity of their States,

Aware that efforts at the international level to promote and protect
human rights should be accompanied by efforts to establish a new
international economic order,

Confirming that the right to development is an inalienable human
right and that equality of opportunity for development is a preroga-
tive both of nations and of individuals who make up nations,

Proclaims the following Declaration on the Right to Development:

Article 1

1. The right to development is an inalienable human right by
virtue of which every human person and all peoples are entitled to
participate in, contribute to, and enjoy economic, social, cultural and
political development, in which all human rights and fundamental
freedoms can be fully realized.

2. The human right to development also implies the full realiza-
tion of the right of peoples to self-determination, which includes,
subject to the relevant provisions of both International Covenants
on Human Rights, the exercise of their inalienable right to full sover-
eignty over all their natural wealth and resources.

Article 2

1. The human person is the central subject of development and
should be the active participant and beneficiary of the right to
development.

2. All human beings have a responsibility for development, indi-
vidually and collectively, taking into account the need for full respect
for their human rights and fundamental freedoms as well as their
duties to the community, which alone can ensure the free and com-
plete fulfillment of the human being, and they should therefore
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promote and protect an appropriate political, social and economic
order for development.

3. States have the right and the duty to formulate appropriate
national development policies that aim at the constant improvement
of the well-being of the entire population and of all individuals,
on the basis of their active, free and meaningful participation in
development and in the fair distribution of the benefits resulting
therefrom.

Article 3

1. States have the primary responsibility for the creation of
national and international conditions favourable to the realization
of the right to development.

2. The realization of the right to development requires full respect
for the principles of international law concerning friendly relations
and co-operation among States in accordance with the Charter of
the United Nations.

3. States have the duty to co-operate with each other in ensuring
development and eliminating obstacles to development. States
should realize their rights and fulfill their duties in such a manner as
to promote a new international economic order based on sovereign
equality, interdependence, mutual interest and co-operation among
all States, as well as to encourage the observance and realization of
human rights.

Article 4

1. States have the duty to take steps, individually and collectively,
to formulate international development policies with a view to facili-
tating the full realization of the right to development.

2. Sustained action is required to promote more rapid develop-
ment of developing countries. As a complement to the efforts of
developing countries, effective international co-operation is essential
in providing these countries with appropriate means and facilities
to foster their comprehensive development.

Article 5

States shall take resolute steps to eliminate the massive and fla-
grant violations of the human rights of peoples and human beings
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affected by situations such as those resulting from apartheid, all
forms of racism and racial discrimination, colonialism, foreign domi-
nation and occupation, aggression, foreign interference and threats
against national sovereignty, national unity and territorial integrity,
threats of war and refusal to recognize the fundamental right of
peoples to self-determination.

Article 6

1. All States should co-operate with a view to promoting, encourag-
ing and strengthening universal respect for and observance of all
human rights and fundamental freedoms for all without any distinc-
tion as to race, sex, language or religion.

2. Allhumanrights and fundamental freedoms are indivisible and
interdependent; equal attention and urgent consideration should be
given to the implementation, promotion and protection of civil,
political, economic, social and cultural rights.

3. States should take steps to eliminate obstacles to development
resulting from failure to observe civil and political rights, as well
as economic, social and cultural rights.

Article 7

All States should promote the establishment, maintenance and
strengthening of international peace and security and, to that end,
should do their utmost to achieve general and complete disarma-
ment under effective international control, as well as to ensure that
the resources released by effective disarmament measures are used
for comprehensive development, in particular that of the develop-
ing countries.

Article 8

1. States should undertake, at the national level, all necessary
measures for the realization of the right to development and shall
ensure, inter alia, equality of opportunity for all in their access to
basic resources, education, health services, food, housing, employ-
ment and the fair distribution of income. Effective measures should
be undertaken to ensure that women have an active role in the
development process. Appropriate economic and social reforms
should be carried out with a view to eradicating all social injustices.
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2. States should encourage popular participation in all spheres as
an important factor in development and in the full realization of all
human rights.

Article 9

1. All the aspects of the right to development set forth in the
present Declaration are indivisible and interdependent and each of
them should be considered in the context of the whole.

2. Nothing in the present Declaration shall be construed as being
contrary to the purposes and principles of the United Nations, or
as implying that any State, group or person has a right to engage
in any activity or to perform any act aimed at the violation of the
rights set forth in the Universal Declaration of Human Rights and
in the International Covenants on Human Rights.

Article 10

Steps should be taken to ensure the full exercise and progressive
enhancement of the right to development, including the formulation,
adoption and implementation of policy, legislative and other mea-
sures at the national and international levels.
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